THE LAW REPORTER. | 


————_—————————— 











Vol. 2.) FEBRUARY, 1840. (No. 10. 


= 














= 


- became recorder of London—an office which 
SIR EDWARD COKE. he held only six months—resigning it in the 
Epwarp Coxe was born on February 1, | following June, on being made solicitor-gen- 
1551, at Mileham, in Norfolk. At ten years | era], He was about the same time appoint- 
of age he was sent to the Grammar school at | eq reader to the Inner Temple, where his 
Norwich, where he remained seven years, and | jectures were interrupted by the breaking 
was then removed to Trinity College, Cam- | out of the plague. To show the honor in 
bridge. In his 2ist year he was removed | which he was held by his legal brethren, we are 
from Cambridge to Clifford’s Inn, and in the | to}q that, on his leaving London for his house 
following year entered himself a student at | at Huntingfield, in Suffolk, nine benchers of 
the inner temple. After six years of dili-/the Temple, and forty other Templars, ac- 
gent study he was admitted to the bar: a | companied him on his journey as far as Rom- 
period of probation that was then considered | ford, 
remarkably short; eight or nine years being The first appearance of Sir Edward Coke 
the usual term of preparation for students | on the political arena was in 1592, when he 
before they were called. was elected M. P. for the county of Norfolk. 
Very shortly after he was called to the | On the meeting of parliament he was unani- 
bar, in Trinity Term, 1578, Coke pleaded his | mously chosen Speaker—an office which, 
first cause, when he appeared as counsel for | during the reign of Elizabeth, was uniformly 
the defendant in the case of Lord Cromwell | held by lawyers. 
against Denny.' He was soon appointed Coke held the office of speaker, as was 
reader of Lyon’s Inn, a situation which he | then the custom, for only a single session. 
occupied for three years with the highest | Almost immediately after the dissolution of 
credit. His practice at the bar rapidly be- | the parliament of 1592 he was appointed at- 
came large and profitable, and his profession- | torney-general, and held the same office dur- 
al emoluments enabled him to make exten-| jing the remainder of the queen’s reign. 
sive additions to the handsome estate which | ‘hat officer used then to be regularly sum- 
he inherited from his father. In the year! moned to advise the House of Lords, and at- 
1582 he married his first wife, Bridget Pas- | tended throughout their sittings, so that we 
ton, daughter and co-heiress of John Paston. | find no parliamentary traces of Coke from 
Esq., of Huntingfield Hall, in Suffolk, with | this time down to his removal from office 
whom he received then, and at her father’s /in the next reign, when he again became el- 
death, a fortune very large for those days, | jgible to a seat in the House of Commons. 
amounting to thirty thousand pounds. ‘Jhis| Hitherto the current of Coke's fortunes 
alliance was not only a source of great pe-| had flowed on with unvaried prosperity, 
cuniary advantage, but it connected the am- | ‘The year 1598 may be regarded as the com- 
bitious lawyer with several of the first fam- | mencement of his reverses. In that year he 
ilies in the kingdom. By this lady, of whose | jost his first wife, of whom he thus speaks, 
character little account has been transmitted, | in a book of memoranda kept for his own 
he had ten children. © Meantime the course | use : 
of his advancement in honors and opulence) «Most beloved and most excellent wife, 
continued steady and progressive. In 1585/ she well and happily lived, and as a true 
he was elected recorder of Coventry ; in two | handmaid of the Lord fell asleep in the Lord, 
years afterwards he was elected to the same | 








_and now lives and reigns in Heaven.’ 

office at Norwich. In 1590 he was chosen | Coke appears, both in his own case and in 
a bencher of the Inner Temple, and in 1592) that of others in whom he was interested, to 
‘have regarded the institution of marriage in 
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for the advancement of a man’s fortune: he 
soon availed himself of the opening which 
the removal of his first consort afforded him, 
to increase the already powerful interest and 
vast wealth which he had acquired. Searce- 
ly had the excellent lady to whose conjugal 
merits he bore so high a testimony, become 
cold in her grave, before he commenced a 
negotiation for another union with a lady 
whose great fortune and connections, even 
more than her extraordinary beauty, probably 
formed the chief allurement in his eyes ; but 
whose disposition, habits, and tastes render- 
ed her preposterously unsuitable to, be the 
helpmate of a grave and laborious lawyer, 
who took no pleasure, rose every morning at 
three, and passed his time in incessant study 
and business. This rash and ill-considered 
union, which throws so much discredit on 
Coke’s worldly discretion and sagacity, was 
a source of continual trouble and disquietude. 
The Lady Elizabeth Hatton (a name which 
out of contempt to her husband she contin- 
ued always to retain after their marriage) 
was the beautiful, young, and wealthy widow 
of Sir William Hatton, the daughter of 
Thomas Cecil, first Earl of Exeter, and 
She 


grand-daughter of the great Burleigh, 
was gay, proud, high-spirited, and clever; | 
delighting in plays, masques, and all the fri- 


volities and dissipation of the court. In one 
respect only this ill matched couple resem- 
bled each other: they both were equally 
haughty, obstinate, and imperious. ‘Their 
union, unhappy in its results, was inauspi- 
cious even in its commencement. The nup- 
tials were solemnized in an irregular manner, 
and all the parties were cited in the court of 
the Archbishop, but escaped the penalty of 
excommunication by a timely submission, 
upon the plea, singular enough in the mouth 
of Coke, of ignorance of the law. In the 
treaty for this alliance Coke encountered the 
rivalry, which on so many other occasions of 
his public life he afterwards: experienced, of 
the great Bacon, whose suit was advocated 
by the warm-hearted zeal of his ill-requited 
friend, the Earl of Essex ; but Coke, through 
the active interest of the Cecils, whose per- 
suasions seemed to have weighed far more 
with the lady than the blandishments of the 
learned wooer, was enabled to carry off the 
fatal prize, which proved the lasting bane of 
his domestic ‘tranquillity and comfort. 

There is no part of Coke’s history which 


is more generally or more discreditably 
known than the mode in which he conducted, 
as attorney-general, the trials of two of the 
most accomplished ornaments of his. time, 
Lord Essex and Sir Walter Raleigh. Mak- 
ing fuil allowance for the rudeness of ancient 
manners, and the extravagant deference to 
royalty, which was thought in those times to 
justify the utmost excesses of harshness to- 
wards persons accused of treason, the beha- 
viour of Coke on these occasions, seems fully 
to deserve the reprobation it has received. 
Proud, vindictive, and incepable, from the 
native coarseness and contraction of his soul, 
of sympathy or compassion for fallen great- 
ness, his harshness of temper was stimulated 
to fury, and his virulence of tongue was ag- 
gravated to brutality, by the calm bearing 
and dignified reproofs of the illustrious pris- 
oners. More particularly was he provoked 
and carried beyond all bounds of decency by 
the ready wit and sarcastic coolness with 
which Raleigh, who was far more than a 
match for his savage accuser, responded to 
his frantic invectives, 

“] shall not need,” said- Coke in the 
‘course of his speech, “to speak anything 
|concerning the king, nor the bounty and 
sweetness of his nature ; whose thoughts are 
innocent, whose words are full of wisdom 
and learning, and whose works are full of 
honor. But to whom do you bear your mal- 
ice,” he continued, turning to Raleigh, *‘to 
the children?” “To whom speak you this?” 
said Raleigh; “you tell me words I never 
| heard of."—“Oh! do I, Sir?” exclaimed 

Coke; “I will prove you the notoriousest 
| traitor that ever came to the bar. After you 
| have taken away the king, you would alter 
religion, as you, Sir Walter Raleigh, have 
followed them of the bye, in imitation, for I 
will charge you with the words.”—“ Your 
words” retorted Raleigh, “cannot condemn 
me; my innocency is my defence: prove 
one of those things wherewith you have 
charged me, and I wil] confess the whole in- 
dictment, and that Iam the most horrible 
traitor that ever lived, worthy to be crucified 
with a thousand torments.”—*“ Nay,” replied 
the attorney-general, “I will prove all; thou 
art a monster; thou hast an English face 
anda Spanish heart. Now, you must have 
money ; Aremberg was no sooner in England, 
but thou incitest Cobham to go unto him, 
and to deal with him for money to bestow 
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on discontented persons.”—Raleigh: “Let! room to mention all the occasions upon 
me answer.”—Coke: “Thou shalt not.”— | which he exhibited those high principles of 
Raleigh: “It concerneth my life.”—Coke: | judicial independence which he valued far 
«Oh! do I touch you ?’—In concluding his | above the honors of his office. The most 
address to the jury, Coke said, “You, my | remarkable passage in his judicial career, 
masters of the jury, respect not the wicked-| was the case of commendams, on which his 
ness and hatred of the man, respect his | upright and noble conduct cost him the sac- 
cause; if he be guilty, I know you will have | rifice of his office. ‘The circumstances were 
care of it, for the preservation of the king, | briefly these : 
the continuance of the authorized gospel, « One Serjeant Chibborn, when speaking 
and the good of us all.” Raleigh now ob- | ina cause in the Common Pleas, made use of 
served: “I do not hear yet that you have | expressions impeaching the power of the 
spoken one word against me; here is no| crown to grant commendams, and asserting 
treason of mine done; if my Lord Cobham | the illegality of the practice of translating 
be a traitor, what is that to me ?”—Coke:| bishops. This bold affront to the preroga- 
« All that he did was by thy instigation, thou | tive being reported to the king, Bacon, the 
viper; for I thou thee, thou traitor.”—Ra- | attorney-general, informed the judges that it 
leigh: “It becometh not a man of quality | was his majesty’s pleasure that the cause 
should not proceed till they had first con- 
in it: it is all youcan do.”—Coke: “Have I | sulted his majesty, and to that end desired 
angered you ?”——Raleigh: “I am in nocase | them to put off the day appointed for the ar- 
to be angry.” The bench, whose apathy on this | gument. The judges, however, upon con- 
occasion does no credit to their humanity, | sultation, unanimously resolved not to be di- 
here interfered to mitigate the unrelenting | verted from their regular course by this man- 
ferocity of the prosecutor, When Lord | date; and accordingly they proceeded to 
Cobham’s confession, which he had after- | hear the cause, and afterwards justified what 
wards retracted, was read in evidence, con- | they had done in a letter to the king, signed 
trary to all legal principles, against the pris- | by their whole number. In this composition, 
oner, Raleigh remonstrated: “I appeal to | which was modest and temperate in its tone, 
God and the King, whether Cobham’s accu- | they firmly asserted that the letter which 
sation be sufficient to condemn me ?”—| they had received from the attorney-general 
Coke: “ The king’s safety and your clearing | was illegal, and that it was inconsistent with 
cannot agree. I protest, before God, I never | their duty and the oaths which they had 
knew a clearer case of treason.” taken, to defer the regular course of justice 
Such was the treatment which one of the | in a cause where the interests of private par- 
most learned, gallant, and accomplished men | ties were concerned. In consequence of 
whom England has produced, endured when | this step, the twelve judges were summoned 
upon trial for his life, at the hands of this fe-| before the royal presence at the council ta- 
rocious and foul-mouthed lawyer. It is sat-| ble, in Whitehall, where his majesty severe- 
isfactory, however, to observe, that his eleva-| ly reproved them for the letter which they 
tion to the bench, or his advance in years,' had written, censured them for allowing 
mitigated in some degree the savageness of counsel at the bar to touch upon his preroga- 
Coke’s disposition, for no ebullitions of in- | tive, insisted that deferring their discussions 
temperance like the above are recorded of | upon necessary reasons was no delay or de- 
his later days. ‘nial of justice, and finally told them that 
On the 20th June, 1606, Coke entered | their letter to him was “ couched indecently, 
upon his judicial career, being made a ser- | and failed in the form.” Upon this they all 
geant, preparatory to his elevation to the | kneeled, confessed their error, and solicited 
chief justiceship of the Common Pleas; and; pardon. But upon the facts of this case, 
from the commencement to the abrupt but most | Coke manfully defended, on the part of his 
honorable termination of his services on the | brethren, the legality of the course which 
bench, his conduct, if we except the occa-| they had taken. His majesty then required 
sional outbreaks of an irritable and domineer- | Lord Ellesmere, the chancellor, to declare 
ing temper, is entitled to the hearty applause | whether he—that is, the king—vor the judg- 
and admiration of posterity. We have not' es, best understood the law and the oath of 
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a judge. Lord Ellesmere was glad to shift 
the solution of this delicate question to the 
shoulders of the less scrupulous attorney- 
general ; and Bacon boldly declared for the 
king’s view of the case, and contended that 
the true construction of their oath, which 
bound the judges to counsel the king, rather 
made against the course which they had pur- 
sued. The indecent ferwardness of the at- 
torney-general called forth the angry rebuke 
of the chief-justice, and the altercation was 
finally terminated by the council putting the 
following question to the judges :— 

‘In a case where the King believed his 
prerogative or interests concerned, and re- 
quires the judges to attend him for their ad- 
vice, whether, in such a case, they ought not 
to stay proceedings till his Majesty had con- 
sulted them ? 


The courage of the eleven judges quailed | 
before the king’s angry frown, and the pros- | 


that he had the best right to occupy, he be- 
held his talents useless, his vast learning 
wasted, his ‘occupation gone.’ Let those 
who stigmatize his conduct as unmanly 
weakness, be quite sure that their own vi- 
tue would have endured as stern a trial. To 
us it appears that the more acute the feeling 
with which he resigned his greatness, the 
more is the merit of the sacrifice enhanced. 
He retired from office with the applause ani 
respect of the profession, and even the king 
was ‘forced to admit, on his dismissal, that 
he thought him no ways corrupt, but a good 
judge, with so many good words as if he 
meant to hang him with a silken halter. 
He was succeeded by Sir Henry Montague, 
to whom, when he was sworn in, the Lord 
Chancellor delivered an address, in which, 
adroitly pointing his remarks against the 
condnet of his predecessor, he warned the 
new chief-justice to beware of being “ ambi- 





pect of deprivation of office, and the yet| tiously popular,” and of maintaining too high 
more severe consequences which it might | and unbending a demeanour in his office. 


involve. 
submission. Coke alone, 
among the faithless,’ unappalled by the ter- 
rors of dismissal and disgrace, returned that 


noble and spirited, yet temperate and judi- 
cious answer, which deserves to be held in 
everlasting remembrance to the honour of 
British justice—that ‘when the case happen- 
ed, he should do that which would be fit for 
a judge to do.’ 

The ruin of Coke was now determined 


upon, He was summoned before the privy 
council, where he declined to retract the ex- 
pressions which had given so much offence, 
and he was suspended from his office. Sub- 
sequently, in 1616, Bacon received directions 
for proposing the form of his discharge and 
the appointment of a successor. “Coke re- 
ceived the supersedeas,” says a letter written 
at the time, “with dejection and tears.” 
But we are not disposed to judge harshly of 
the fortitude of this great man, even though 
he may have shed “some natural tears” at 
the tidings of his unjust dismissal. Coke, it 
should be remembered, was no philosopher ; 
he had no pursuits besides those of his 
profession to fall back upon: the law to 
him was all in all: he had lived for it, 
and devoted himself to its service; and 
in the deprivation of that office, which 
was the pride and delight of his existence, 
which he had so worthily filled, and still felt 


They immediately gave the desired | “ After reading the honorable chapter which 
‘faithful found | 


Coke’s dismissal from office forms in his his- 
| tory, it is mortifying to find that he knew not 
_ how to endure with dignified resignation the 
exile which had been so honorably procured. 
To regain his forfeited honors by a compro- 
mise of his integrity was indeed what his 
sense of duty rendered impossible, yet he 
could not refrain from seeking by other 
means, far from laudable, the recovery of that 
court favor which he wanted the self-sustain- 
ing greatness of mind to surrender with com- 
posure. Following, in its literal sense, the 
advice “to make friends of the mammon of 
unrighteousness,” he made a proposal for a 
marriage between the Lady Frances Coke, 
his youngest daughter by Lady Hatton, and 
Sir John Villiers, brother to the corrupt fa- 
vorite who had caused his ruin. The unfor- 
tunate young lady, who was the victim of 
this mercenary arrangement, was then a mere 
child, only fourteen years of age, and had 
never seen the person who was destined for 
her husband. She is described as having 
been a lady of uncommon beauty; and the 
eloquent and affecting letters in which she 
deplores her cruel] treatment and the wrongs 
which she sustained, afford a convincing evi- 
dence of her superior talents. But Coke, 
however sensible to the dictates of public 





duty, was the Jast man in the world to be 
influenced by scruples of tenderness or 
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affection. Lady Hatton, however, impelled 
it is to be hoped by a better motive than 
those which usually instigated her opposition 
to her husband, took the bold step of carry- 
ing off her daughter, and secreted her ina 
house near Hampton court. Her retreat be- 
coming known to Coke, he went there, ac- 
companied by his sons and servants; and 
breaking open the doors of the house in 
which she was confined, carried her off in 
triumph. Both parties appealed to the privy 
council; and Bacon, glad of any opportunity 
to retaliate upon his rancorous enemy, caused 
an information to be filed against him in the 
Star Chamber. A compromise was, how- 
ever, at last effected, but not till this dis- 
graceful domestic-feud had long occupied 
the public attention, and, by the appeals to 
the law, the scandal, and the mutual outrages 
it had produced, reflected infinite discredit 
upon the character of the party who, as he 
was the stronger, was probably the more of- 
fending of the two. At length, through the 
strenuously exerted influence of the king, 
the marriage was brought to pass. The 
-conduct of Bacon throughout the affair had 
been to the last degree mean, subservient, 
and contemptible. At first, out of enmity to 
Coke, he opposed the match with his utmost 
power and address; but he no sooner found 
the king and his favorite bent upon its com. 
pletion, than he veered round with the most 
shameless celerity, and expressed the great- 
est anxiety for the accomplishment of their 
wishes. It was, however, only by an apolo- 
gy the most slavish and humiliating that 
could be made at Buckingham’s foot-stool, 
that he succeeded in averting the serious 
and menacing displeasure of the court. On 
the other hand, Coke so far regained the roy- 
al favor by this marriage that on November 
15, 1615, he again took his place at the 
council board. The price of his reconcilia- 
tion was indeed aheavy one. He appeased 
the displeasure of the court by paying a por- 
tion of £10,000 in money, besides a large 
annuity, together with the manor of Stoke in 
reversion; and in addition to this he had to 
make what he perhaps deemed the less cost- 
ly sacrifice of his daughter’s honor and hap- 
piness; for in less than three years, spent 
together in discord or indifference, the Lady 
Frances Villiers was separated from her 
husband, and disgraced her family by a 
course of conduct for which the ambition of 


her heartless parent, far more than her own 
frailty, is justly chargeable. We find her 
soon afterwards sentenced to stand in a 
white sheet in the Savoy Church, and, to 
avoid the rigour of the law, becoming an 
outcast from her country before she was 
twenty years of age. 

Coke was afterwards (1620) at the age of 
seventy years, returned a member of par- 
liament. Here his resolute and independent 
spirit again revived, and, throwing court fa- 
vor to the winds, he bent the whole force of 
his energies to obtain the redress of those 
real and substantial grievances with which 
the profusion and favoritism of the crown then 
burthened the nation, In consequence of 
the prominent part he took in the opposition, 
he was sent with some other popular leaders 
to the Tower and his papers were seized. 

At length, being 80 years of age, he re- 
tired finally from public life to his seat at 
Stoke Poges, in Buckinghamshire ; and on 
the 3d of September, 1633, he expired with 
the Lord’s prayer upon his lips. 

Enough will appear from the brief and 
imperfect outline which has now been ex- 
hibited of the life of Sir Edward Coke, to 
show that his character was compounded of 
mixed and discordant elements, and presents 
materials both for praise and censure, calcu- 
lated, in some degree, to embarrass the judg- 
ment of the reader, who desires to arrive et 
an impartial estimate of the man. The 
grounds on which be may lay claim to a fa- 
vorable verdict are well established, and not 
likely to be forgotten by posterity. His stu- 
pendous professional acquirements, the re- 
sults of unwearied industry, are forever em- 
balmed in those works which are the oracles 
of the modern lawyer, and are destined to be 
co-eternal with that system of jurisprudence 
which they fortify and illustrate. His ex- 
emplary probity on the bench can never lose 
its lustre while there exists virtue to honor 
the memory of the man, who preserved his 
integrity in times when undeyiating honesty 
was not merely difficult but absolutely incom- 
patible with the discharge of public duties. 
Finally, the services of his intrepid and pat- 
riotic old age will cast an unfading halo 
round the close of his public life. Still, not- 
withstanding these unquestionable titles to 
our gratitude and regard, the feelings of 
that man must be in no common degree 
warm and ardent whose enthusiasm fur Coke 
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can endure a nearer acquaintance with the 
details of his private life, and his most un- 
amiable disposition. It is true that no scan- 
dalous irregularity of conduct has ever been 
whispered against him : he infringed not the 
decencies of society, nor the canons of the 
Decalogue: but his defects of heart and tem- 
per were glaring, und such as cannot be soft- 
ened down. His overbearing pride and sour- 
ness of disposition are everywhere conspicu- 
ous. In the domestic circle, they produced 
their natural fruits of bitterness and discord. 
In the courts where he practised and after- 
wards presided, they rendered him hateful to 
his juniors for his domineering arrogance, and 
formidable to prisoners from his unsparing 
virulence. Ofthe gentler affections and sym- 
pathies of our nature, he seems to have been 
wholly destitute—we do not refer merely to 
his harsh and tyrannical conduct as a husband 
or a father. We search in vain through 
his life to discover some trace of kind- 
ly feeling or natural pity: some token to 
show that the acute and searching intellect 
of the great lawyer was not wholly divorced 
from human sympathies and the common 
sensibilities of the heart. Equally barren 
was his nature of all the more genial impul- 
ses of feeling, as of the finer qualities of the 
intellect—wit, humor, or imagination. 





AMERICAN CASES. 


UNITED STATES CIRCUIT COURT. 
BOSTON, OCTOBER TERM, 1839. 


Harrison Gray and others v. John B. Russell 
‘ and others. 


A work is the subject of copyright, although 
the materials which compose it may be found 
in the works of other authors antecedently 
printed,} provided the plan, the arrangement, 
and the combination of those materials be origi- 
nal. 


Thus, where the author of an edition of Adam’s 
Latin Grammar had made certain additions and 
alterations in that work, and had prepared notes 
to a large part of it, and the poh of another 
edition adopted these notes and most of the 
additions and alterations as his own; it was 
held, that this was an infringement of copyright, 
and that it was no defence, that the notes, &c. 
might be found in works antecedently printed, 
it not being pretended that the notes were to 
be found collected and embodied in any former 
single work, or that the author last named had 





gone to the original works for his notes and 
additions. 

If a person prepare a map from original surveys, 
he cannot supersede the right of any other 
person to use the same means by similar sur- 
veys to accomplish the same end, but no one, 
without any such surveys, has a right to cop, 
the whole of the map already produced. : 


To constitute a violation of copyright, it is of no 
consequence in what form the work of ap 
author is used by another; whether it be a 
simple reprint, or by incorporating the whole or 
a large portion thereof in some larger work. 


Bitt in equity. The bill set forth tha 
the complainants—Harrison Gray, James 
Brown and Charles Brown, booksellers and 
copartners under the firm of Hilliard, Gray 
& Co., were the proprietors of the copyright 
and publishers of a certain book entitled : 

“ Adam’s Latin Grammar, with some Im. 
provements and the following Additions: 
Rules for the right pronunciation of the Latin 
Language; a Metrical Key to the Odes oj 
Horace; a list of Latin Authors arrange 
according to the different ages of Roman 
Literature ; Tables showing the value of the 
various Coins, Weights and Measures, use 
among the Romans. By Benjamin A. Gould, 
Master of the Public Latin School of Boston.” 

That the complainants became proprietors, 
in their own right, of said copyright on the 
seventh day of March, 1833, [by assignment 
from Cummings, Hilliard & Co., the original 
proprietors,] and ever since that time have 
been and now are such sole proprietors, and 
ever since the said seventh of March, have 
had and now have the exclusive right of 
printing, publishing and exposing for sale 
and selling copies of the improvements and 
additions, made and originally published in 
said edition of said book, entitled as afore- 
said. In which edition, the said Benjamin 
A. Gould, the editor of the same, made the 
following among other additions and im- 
provements, viz: he prefixed rules for accent 
and rules for the sound of the vowels; de- 
tached from the original text and omitted 
all that related to English Grammar, as dis- 
tinguished from Latin; marked the quantity 
of the penultimate vowel on every Latin 
word throughout the book where it was not 
determined by being placed before another 
vowel, a double consonant or two single 
consonants; made divisions of the text by 
introducing new heads in numerous places; 
divided the paragraphs in numerous instances, 
and distinguished parts as more important, 
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by printing them in larger type; in many 
instances transposed a part of the text of the 
original work into notes; gave the English 
of the nouns declined as paradigms; prefix- 
ed remarks on gender to the declension of 
nouns; arranged the termination of each 
declension in columns instead of putting 
them in transverse lines, as in the original 
work; added an additional termination in 
the vocative and ablative cases in the word 
« 4nchises” ; declined the words “ Opus,” 
« Parens,” “ Dogma,” “Arundo,” “ Dido,” 
« Calcar,” “/Etas,” and “ Vor,” in the third de- 
clension, at full length, and gave the English 
in full to the two first; made a distinct 
head of heterogeneous nouns and heteroclite 
nouns, and made remarks under the latter; 
declined at length the words, “ Respublica,” 
« Jusjurandum,” “ Paterfamilias,” “ Jupiter,” 
“ Bos,” “ Orpheus,” “ Edipus,’ “ Achilles or 
Achilleus,” under the head of heteroclites ; 
added the noun “ Veprem” to the list of de- 
fective nouns under the head of Diptota; 
gave the English of the Adjectives, declined 
as paradigms; declined at length the adjec- 
tives * Prudens and Plus”; added the Arabic 
and Roman numerals in the table of the 
Numeral Adjectives ; changed the translation 
of the imperfect and future tenses of the 
verb; altered the arrangement or order of 
the principal parts of the verb in conjugating 
it; gave the entire Latin word in each 
voice, mood, tense, person and number, and a 
full English translation in the paradigms in 
the second, third and fourth conjugations; 
gave the word “ Capic” as a paradigm dis- 
played at full length of verbs in “to” in the 
third congregation ; added rules on the sub- 
ject of the regular formation of the tenses of 
the verbs; added the paradigm “ Prosum’” 
under irregular verbs; gave a new form of 
expression to the 50th, 5lst, 52d and 56th 
rules of Syntax ; added observations on the 
50th, 53d and 54th rules of Syntax; made a 
new distinct head of “Prosody” and of 
“Rules for the Quantity” ; made a new de- 
finition of prosody and accent, and a numeri- 
cal arrangement and new observations under 
the head of Prosody; gave an analysis or 
Metrical Key of the various combinations of 
verse used in the odes of Horace, with an 
index to the Odes, omitting the analysis of 
the kinds of verse used by Buchanan; gave 
an Appendix on the subject of punctuation, 
abbreviations, division of the Roman Months, 








Tables of Roman Coins, Weights and Mea- 
sures; and made other alterations and im- 
provements in the said original work. 

The bill goes on to allege, that the plain- 
tiffs being possessed of the copyright of said 
book so as aforesaid, John B. Russell, Lemuel 
Shattuck and John D.W.Williams,booksellers, 
and copartners under the name and style of 
Russell, Shattuck & Company, without the 
consent or allowance of the plaintiffs, on the 
14th day of August, 1836, and before and 
since that day, exposed to sale and sold 
copies of a work entitled : 


“Adam’s Latin Grammar, with numerous 
additions and improvements, designed to aid 
the more advanced student by fuller elucida- 
tion of the Latin Classics. By C. D. Cleve- 
land, A. M. Late Professor of the Latin Lan- 
guage and Literature in the University of the 
City of New York.” 

The bill then alleged, that the last named 
work is a copy of the said improvements and 
additions in the first mentioned work ; and 
the several particulars are pointed out with 
minuteness, the -bill concluding with the 
allegation that the said “ Cleveland’s Edition 
has taken in most instances literally and in 
others substantially, making very slight alte- 
rations, from the matter added in said Gould’s 
{dition to Adam’s original work, on the 
following pages of said Cleveland’s edition, 
viz. pages 11, 12, 17, 18. 22, 30, 32, 33, 34, 
58, 69, 70, 72, 75, 92, 95, 101, 102, 103, 104, 
105, 106, 107, 109, 110, 111, 113, 114, 115, 
116, 117, 118, 119, 272, 273, 274, 298, 303, 
305, 307, 306, 313, 314, 315, 316, 326, 329, 
330, 331, 332, 333, and in the appendix to 
the same to the amount of thirty pages or 
more, being a very large proportion of the 
additions, alterations and improvements made 
by the said Gould in his edition of said 
work.” 

The bill concluded with a prayer for an 
injunction on the defendants, from selling, or 
exposing to sale, any copies of said Cleve- 
land’s edition of said work ; and that the de- 
fendants be ordered to render an account of 
the copies of the same that they have sold, 
and to pay over the profits of such sales to 
the plaintiffs, and to deliver up what copies 
they may have on hand, and to pay the costs. 

The bill was entered at the October term 
of this court, 1836. At the October term, 


1838, it was ordered that the case be referred 
to a master to examine and report the coin- 
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cidences and differences of the plaintiffs’ 
and the defendants’ grammars; how far the 
author of the defendants’ grammar has used 
the plaintiffs’ grammar in compiling his own, 
and how far he has made use of similar or the 
saie materials independently of any use, or 
with how great a use, of the plaintiff’s 
grammar; and to report the evidence in the 
case as far as either party may request, and 
hi8 conclusion thereupon ; whether the whole 
or any part, and if any, what parts of the 
defendants’ grammar are an infringement of 
the plaintiffs’ copyright. 

At the present term of the court, the mas- 
ter made his report, which coricluded as 
follows :—“As I have been requested by the 
complainants’ counsel to report the amount 
of matter taken by the defendants from this 
work, I accordingly find, that substantially 
the whole of what was added by Mr Gould 
to the old editions of Adam, (whether from 
one or another source, or as matter more 
purely of inventions on his own part) has 
been adopted by the defendants. How far 
this matter was drawn from other sources 
and from authors alike open to the complain- 
ants and defendants, appears under each of 
the foregoing heads. How far the use of 
such matter by the defendants, in the same 
form or arrangement, or in the same phrase- 
ology, or in different phraseology, (which 
seem to be the main questions arising in the 
case,) constitutes an infringement of copy- 
right, I conceive to belong solely to the 
province of the court.” 


The case was argued upon the report by 
Phillips and Robins for the plaintiffs, and by 
John Pickering for the defendants. 


The other facts in the case, and the posi- 
tions taken by the defendants’ counsel, suffi- 
ciently appear in the opinion of the court, 
which was delivered by 

Srory J.—The question now before the 
court is, upon the confirmation of the master’s 
report. No exception has been taken to the 
facts and detailed statements in the master’s 
report; and, therefore, the point is narrowed 
down to the inquiry, whether the conclusion 
drawn from these facts by the master is 
correct. I am of opinion, that it is; and 
that the report ought to be confirmed; and, 
as consequent thereon, that a perpetual in- 
junction ought to be granted, prohibiting the 
sale of the edition of Cleveland’s Adam’s 


Latin Grammar in the pleadings mentioned 
by the defendant. 

The arguinent proceeds mainly upon this 
ground, that there is nothing substantially 
new in Mr Gould’s notes to his edition of 
Adam’s Latin Grammar; and that all his 
notes in substance, and many of them iy 
form, may be found in other works antece. 
dently printed. That is not the true ques. 
tion before the court. The true question js, 
whether these notes are to be found collected 
and embodied in any former single work. |t 
is admitted they are not so to be found. The 
most that is contended for, is, that Mr Gould 
has selected his notes from very various 
authors, who have written at different peri- 
ods, and that any other person might, by a 
diligent examination of the same works, have 
made a similarselection. It is not pretended, 
that Mr Cleveland undertook or accomplished 
such a task by such a selection from the 
original authors. Indeed, it is too plain for 
doubt, that he has borrowed the whole of 
his notes directly from Mr Gould’s work ; 
and so literal has been his transcription, that 
he has incorporated the very errors thereof. 

Now, certainly, the preparation and collec- 
tion of these notes from these various sources, 
must have been a work of no small labor, 
and intellectual exertion. The plan, the 
arrangement and the combination of these 
notes in the form in which they are collec- 
tively exhibited in Gould’s Grammar, belong 
exclusively to this gentleman. He is, then, 
justly to be deemed the author of them in 
their actual form and combination, and enti- 
tled toa copyright accordingly. If no work 
could be considered as entitled to the privi- 
lege of copyright by our law, which is 
composed of materials drawn from many 
different sources, but for the first time 
brought together in the same plan and ar- 
rangement and combination, simply because 
those materials might be found scattered up 
and down in a great variety of volumes, 
perhaps in hundreds, or even thousands of vo- 
lumes, and might, therefore,have been brought 
together in the same way and by the same 
researches of another mind, equally skilful 
and equaliy diligent,—then, indeed, it would 
be difficult to say, that there could be any 
copyright in most of the scientific and profes- 
sional treatises of the present day. What 
would become of the elaborate commentaries 
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of modern scholars upon the classics, which, 
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for the most part, consist of selections from 
the works and criticisms of various former 
authors, arranged in a new form, and combi- 
ned together by new illustrations, intermixed 
with them? What would become of the 
modern treatises upon astronomy, mathema- 
tics, natural philosophy and chemistry ? What 
would become of the treatises in our own 
profession, the materials of which, if the | 
works be of any real value, must essentially 
depend upon faithful abstracts from the Re- 
ports, and from juridical treatises with illus- 
trations of their bearing. Blackstone’s 
Commentaries is but a compilation of the 
Law of England, drawn from authentic 
sources, open to the whole profession; and 
yet it was never dreamed, that it was not a 
work, which, in the highest sense might be | 
deemed an original work ; since never before | 
were the same materials so admirably com- | 
bined, and exquisitely wrought out, with a 
judgment, skill and taste absolutely unrival- 
led. Take the case of the work on insu- 
rance, written by one of the learned counsel 
in this cause, and to which the whole pro- | 
fession are so much indebted ; it is but a | 
compilation with occasional comments upon | 
all the leading doctrines of that branch of the 
law, drawn from reported cases, or from for- | 
mer authors ; but combined together in a 
new form, and in a new plan and arrange- 
ment; yet, I presum? none of us ever doubt- 
ed that he was fully entitled to a copyright 
in the work, as being truly in a just sense | 
his own. 

There is no foundation in law for the ar- 
gument, that because the same sources of | 
information are open to all persons, and by | 
the exercise of their own industry and | 
talents and skill, they could from all these 
sources, have produced a similar work, one 
party may at second hand, without any exer- 
cise of industry, talents or skill, borrow from 
another all the materials, which had been 
accumulated and combined together by him. 
Take the case of a map of a county or of a 
state or empire ; it is plain, that in proportion 
to the accuracy of every such map, must be its 
similarity to, or even its identity with, every 
other. Now suppose a person has bestowed 








his time and skill and attention, and made a 
large series of topographical surveys in order 
to perfect such a map, and has thereby pro- 
duced one, far excelling every existing map 
It is clear, that notwith- 


38 





of the same sort. 


| an abridgment of an original work. 


standing this sonduction, he cannot super- 
sede the right of any other person to use the 
same means by similar surveys and labors to 
accomplish the same end. But it is just as 
clear, that he has no right without any such 
surveys and labors, to sit down and copy 
the whole of the map already produced by 
the skill and labors of the first party, and 
thus to rob him of all the fruit of his indus- 
try, skill, and expenditures.' Jt would bea 
downright piracy. 

Neither is it of any consequence in what 
form, the works of another author are used ; 
whether it be by a simple reprint or by in- 
corporating the whole, or a large portion 
thereof in some larger work. Thus, for ex- 
ample, if in one of the large encyclopedias 
of the present day, the whole or a large 
| portion of a scientific treatise of another 
| author, as for example one of Dr Lardner’s 
or Sir John Herschell’s, or Mrs Somerville’s 
treatises, should be incorporated, it would be 
just as mucha piracy upon the copyright, as 


if it were published in a single volume. 


In some cases, indeed, it may be a very 
nice question, what amounts to a piracy of 
a work or not. Thus, if large extracts are 
made therefrom in a review, it might be a 
question, whether those extracts were de- 
signed bona fide for the mere purpose of 
criticism, or were designed to supersede the 
original work’ under the pretence of a review 
by giving its substance in a fugitive form. 
The same difficulty may arise in relation to 
The 
question, in such a case, must be compound- 
ed of various considerations ; whether it be a 
bona fide abridgment, or only an evasion by 
the omission of some unimportant parts; 
whether it will in its present form prejudice 
or supersede the original work; whether it 
will be adapted to the same class of readers ; 
and many other considerations of the same 
sort, which may enter, as elements, in ascer- 
taining whether there has been a piracy or 
not. Although the doctrine is often laid 
down in the books, that an abridgment is not 
a piracy of the original copyright; yet this 
proposition must be received with many 
qualifications. , In many cases, the question 


| See Wilkins 1 v. Aiken, (17 Ves. 424, 425,) Eden 
on Injunctions, ch. 13, p. 282, 283; 2 Story on 
Equity aa s. 939 tend 942. 
See 2 Story Equity Jurisp. s. 939, s. 940, s. 941, 
8.942. Sweet v. ra before the Vice Chancellor 
in 1839, (The [English] Jurist, for 1839, p. 212.) 
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may naturally turn upon the point, not so 
much of the quantity, as of the value of the 
selected materials. As was significantly 
said on another occasion—non numerantur, 
ponderantur. ‘The quintessence of a work 
may be piratically extracted, so as to leave 
a mere caput mortuum, by a selection of all 
the important passages in a comparatively 
moderate space. In the recent case of 
Bramwell »v. Halcomb, (3 Mylne & Craig, 
737,) it was held, that the question whether 
one author hae made a piratical use of an- 
other’s work, does not necessarily depend 
upon the quantity of that work, which he has 
quoted, or introduced into his own book. On 
that occasion, Lord Cottenham said ; “ When 
itcomes toa question of quantity, it must be 
very vague. One writer might take all the 
vital part of another’s book, though it might 
be but a small proportion of the book in 
quantity. It is not only quantity, but value, 
which is looked to, It 1s useless to look to 
any particular cases about quantity.”' The 
same subject was a good deal considered by 
the same learned judge in Saunders v. 
Smith, (3 Mylne & Craig. R. 711, 728, 729,) 
with reference to copyright in Reports ; and 
how far another person was at liberty to 
extract the substance of such reports, or to 
publish select cases therefrom even with 
notes appended. In the case of Wheaton v. 
Peters, (8 Peters’s R. 591,) the same subject 
was considered very much at large. It was 
not doubted by the court, that Mr Peters’s 
Condensed Reports would have been an in- 
fringement of Mr Wheaton’s copyright, 
(supposing that copyright properly secured 
under the cct,) if the opinions of the court 
had been .or cou!d be the proper subject of 
the private copyright by Mr Wheaton. But 
it was held, that the opinions of the court, 
being published under the authority of con- 
gress, were not the proper subject of private 
copyright. But it was as little doubted by 
the court, that Mr Wheaton had a copyright 
in his own marginal notes, and in the argu- 
ments of counsel as prepared and arranged 
in his work. ‘the cause went back to the 
circuit court for the purpose of farther in- 
quiries as to the fact, whether the requisites 
of the act of congress had been complied 








‘See the Lord Chancellor's opinion in Bell v. 


Whitehead, (The [English| Jurist, 1839, p. 14.) 
Sweel v. Shaw, betore the Vice Chancellor, 1839, 
(‘The | English] Jurist for 1839, p. 212.) 





with or not by Mr Wheaton. This would 
have been wholly useless and nugatory, un- 
less Mr Wheaton’s marginal notes and ab- 
stracts of arguments could have been the 
subject of a copyright, (for that was all the 
work which could be the subject of copy- 
right ;) so that if Mr Peters had violated that 
right, Mr Wheaton was entitled to redress. 

But we are spared from any nice inquiries 
of this sort in the present case. The mas- 
ter’s report finds, that the substance of all 
Mr Gould’s notes are used in Mr Cleveland’s 
book, and for the most part literally copied. 
It is, therefore, a clear infringement of Mr 
Gould’s copyright, not, indeed, in Adam’s 
Latin Grammar, for he has none in that, but 
in his own notes, first collected together by 
him in their present form, and in the plan and 
arrangements, also his own, in which they 
are actually embodied. 

Under these circumstances, [ shall decree 
& perpetual injunction. In consideration 
that the defendants have already struck out 
of their editions of Mr Cleveland’s book now 
sold by them, all the notes of Mr Gould, and 
that the defendants are insolvent, the plain- 
tiffs have waived any decree for an account. 
I shall, therefore, pass that over, and only de- 
cree costs for the plaintiffs. 

Decree accordingly. 


Taber and others, in Error, v. United States. 

A whaling voyage is not a “foreign voyage” 
within the purview of the Act of Congress of 
1803. ch. 62; and a bond executed by thie 
master of a whaling ship, in accordatice with 
that act, is a nullity. 

Srory J.—This is the case of a writ of 
error to a judgment of the District Court of 
Massachusetts upon a bond given to tlie 
collector of New Bedford. The case came 
before the District Court upon a statement 
of facts, upon which the learned Judge 
pronounced an opinion, that the bond was 
valid and obligatory, and the United States 
were entitled to judgment. The statement 
of facts is as follows :— 


“ This is an action of debt upon a bond 
given by the defendants to the collector of 
the customs for the district of New Bedford, 
which is in the case, and may be referred to. 
the defendants are the master and agent of 
the ship Isabella of Fairhaven, a vessel en- 
gaged in the whale fishery. At the time of 
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the execution of the bond referred to, the 
ship Isabella was fitted for a whaling voy- 
age, and the master, upon the requisition of 
the collector, in order to obtain his clearance 
for said voyage, made out and presented to 
the coliector the descriptive list of his crew, 
a certified copy of which is in the case, and 
may be referred to. The collector, there- 
upon, knowing that said ship was about to 
proceed upon a voyage in the whale fishery, 
took the bond upon which this action is 
founded. The ship was a registered vessel, 
and had always been employed in the whale 
fishery. 

“ The said ship being furnished with the 
papers aforesaid as a registered vessel, pro- 
ceeded upon her said voyage on the 2d day 
of November, A. D. 1834, and returned to 
New Bedford on the 30th of August, 1838, 
with a cargo of sperm oil, obtained during 
the voyage. During her absence she was 
employed exclusively in the whale fishery, 
touching at such ports and places only as are 
usual in the prosecution of the fisheries for 
supplies, and during said voyage was not 
engaged in any foreign trade. 

“If upon this state of facts the court 
should be of opinion that the collector was 
authorized by law to take the bond aforesaid, 
judgment is to be entered against the de- 
fendants, for the amount of the penalty. If 
the court should be of opinion that the de- 
fendants were not required by law to execute 
said bond, in order to enable said ship to 
proceed upon the vovage aforesaid, judgment 
is to be entered for the defendants. Either 
party may except to the decision of the Dis- 
trict Judge, and may carry their case to the 
Circuit Court upon the foregoing statement of 
facts.” 

The act of 1803, ch. 62, provides in the 
first section that; 

“ Before a clearance be granted to any 
vessel bound on a foreign voyage, the master 
thereof shall deliver to the collector of the 
customs, a list containing the names, places 
of birth and residence, and a description of 
the persons who compose his ship’s company, 
to which list the oath or affirmation of the 
captain shall be annexed, &c. &c.—and the 
said collector shall deliver him a certified 
copy thereof, &c. &c.—and the master shall 
moreover enter intu bond with sufficient 
surety in the sum of four hundred dollars, 
that he shall deliver the aforesaid certified 








copy to the first boarding officer at the first 
port in the United States at which he shall 
arrive on his return thereto, and then and 
there produce the persons named therein, to 
the said boarding officer, &c. &c.” With 
other provisions and exceptions which it is 
uunecessary to recite. 


In the present case, the requisitions of the 
act have not been complied with; and, it is 
insisted on behalf of the United States, that 
the bond is forfeited thereby. On the other 
hand, it is insisted on behalf of the plaintiffs 
in error, (the original defendants,) that the 
bond itself is a mere nullity and not by law 
required to be given by ships engaged in 
whaling voyages, And the main question, 
therefore, is, whether a ship engaged exclu- 
sively in a whaling voyage is, within the 
descriptive words and sense of the act of 
1803, ch. 62, “a vessel bound on a foreign 
voyage.” If she is not, then I am of opinion 
that no action can be maintained on the 
present bond, as it seeks to enforce a suppo- 
sed statute duty and is in the nature of a 
penalty, and has been exacted by the officers 
of the government under a mistake, as well of 
their duty as of law,—and that the judgment 
ought to be reversed. 


It is clear, that it has been for a long pe- 
riod the practice of the custom-house officers 
to take lists of the crews and bonds from the 
masters of whaling ships under the supposéd 
authority of the act of 1803, ch 62. And 
certainly this practice is entitled to some 
weight in ascertaining the true interpretation 
of the act, although it cannot control the true 
interpretation of it if the practice does not con- 
form to it. And it is not decisive in a case of 
this nature, that the mischiefs to be guarded 
against and remedied by the act of 1803, are 
equally as applicable to whaling voyages as to 
voyages to foreign ports for the general purpo- 
ses of trade. Where a penalty, or a provision 
in the nature of a penalty, is to be enforced, 
the general rule is, that the statute is to be 
construed strictly ; andthe language is not 
to be enlarged to cover a case standing upon 
similar grounds, if the ordinary interpretation 
of the terms would not reach it. 

Now, the ordinary meaning which we annex 
in commercial transactions to the words “a 
vessel bound on a foreign voyage,” is, that it 
refers to a voyage to some port or place 
within the territory and jurisdiction of some 
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foreign sovereign. We do not restrict the 
meaning of the words to voyages carried on 
beyond the actual territorial limits of the 
United States, in contradistinction to voyages 
on our inland waters, or to mere coasting 
navigation in our sounds and rivers. We 


should not call a voyage from Boston to | 


New Orleans a foreign voyage, although a 
great portion of the voyage is out of the lim- 
its of the United States. In such a case 
the terminus of the voyage settles the de- 
scription. On the other hand, we should 
call a voyage from Boston to one of the | 
West India islands, as for example to Cuba, 
a foreign voyage, for the very reason that 


one of the fermini of the voyage for the pur- | 
poses of the enterprise is within a foreign | 
So, we never speak of a voyage | 
in the bank and other cod fisheries as a for- | 
eign voyage, although in such a voyage the | 


territory. 


vessel] may sometimes touch at a foreign port, 
Why? Because the ocean is deemed a com- 
mon highway of al] nations and foreign to 
none, It is inno just sense within any foreign 


jurisdiction. And here, again, we are govern- | 
ed in the appellation by the descriptive ler- | 
the port from | 


mini of the fishing voyage ; 
which the vessel proceeds, and to which she 
is to return, I know 
particular in common usage between fishiag | 
voyages and whaling voyages. Whaling | 
voyages are emphatically voyages on the | 
ocean. 
foreign voyage” means, in the language of | 
trade and commerce, a voyage to some port | 
or place within the territory of a foreign na- | 
tion. This is emphatically true throughout | 
the provisions of the duties-collection act of | 
1799, ch. 128, which still constitutes the | 
leading statute to regulate our intercourse | 
with foreign nations for commercial purposes. 
The words there used with regard to foreign | 
importations are “ goods brought from a for- 
eign port or place,” or « vessel arriving “from | 
a foreign port or place.” Similar descriptive 
phraseology will be found in the act for the | 
government and regulation of seamen in the | 
merchant service, “(17 90, ch. 56, sec. 295] | 
where shipping articles are required on voy- | 
ages of a ship or vessel “ bound from a port | 
of the United States to any foreign port.” | 
On the other hand, in the act of 1813, ch. 2, 
requiring shipping articles in the bank and 
other cod fisheries, the words are “ any vessel 
bound from a port of the United States to be 


no difference in this | 


In short, as a generic expression “a | seizure and forfeiture. 


employed in such fisheries.” The navigation 
act of 1817, ch. 204, insists throughout upon 
similar distinctions. 

Passing from these general considerations 
let us see whether any fixed interpretation of a 
different sort is to be found in the laws of the 
United States. If there be not, then I take it 





_ to be clear upon the established rules of inter. 
pretation of statutes respecting commerce, that 
_the common commercial sense of the words 
_is to be adopted, unless there be a distinct 
| controlling sense put upon the words by the 
The Supreme Court of the 
have uniformly ected upon this 


Legislature. 
United States 
doctrine. 

I do not recollect but two instances in 
which the phrase “ foreign voyage” occurs in 
the Laws of the United States, and two only 
have been pointed out at the argument ; and 
after such thorough researches by counsel, J 
| presume none other exist: one is in the stat- 
_ute of 1803, ch. 62, now under consideration. 

The other is in the Act of 1793, ch. 52, “ for 
| enrolling and licensing ships or vessels to be 
| employed in the coasting trade and fisheries.” 
Now, this act is the only one specially di- 
rected to the whale fisheries as well as to the 
cod fisheries. In the 8th section it declares, 
“that if any ship or vessel enroljed or licen- 
sed as aforesaid, shall proceed on a foreign 
| voyage without first giving up her enrolment 
and license,” &c. &c., she shall be liable to 
Now here the words 
are distinct and appropriate, and applied to 
the very subject matter of the whale fisher- 
ies. “ Foreign voyage” is used in contra- 
distinction to fishing voyage and whaling 
voyage, expressing the clear sense of the 
Legislature, that a fishing voyage or whaling 
voyage is not a “foreign voyage.” Nearly 


| thirty years ago this very question under that 


act came before the court in the case of The 
Three Brothers, (1 Gallison’s R. 142) and it 
was then decided that a fishing vessel, which 
according to the course and usage of the 
fishing employment, went to a foreign port, 
if it was not for the purpose of trade there, 
was prutected from seizure and forfeiture. 
'In short she was not engaged in a “ foreign 
voyage” in the sense of the act. 

Here, then, we lave a clear expression of 
the Legislature on the very point of interpre- 
tation of the words “ foreign voyage.” Upon 
what ground can this Court, then, declare, 
that a whaling voyage is a foreign voyage, 
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when Congress have used the words in con- 
tradistinction thereto in an act pointed to the 
very subject of the whale fisheries? ‘The 
act proceeds in another section, (21) to pro- 
vide for a permit to whaling ships “ to touch 
and trade at any foreign port or place,” thus 
making a distinction between whaling voy- 
ages cnd trading at foreign ports. 

The Act of 1803, ch. 62, contains no 
words expressive of a different or more qual- 
ified sense. The words of the Act are per- 
fectly satisfied by understanding them in the 
common commercial sense to mean a voyage 
to a port or place within the territory of a 
foreign nation. What is more important is, 
that the remaining sections of the Act are 
mainly pointed to acts to be done, and to 
transactions which are to take place in for- 
eign ports where we have regular stationed 
consuls and commercial agents. It would 
be impracticable without a violation of all 
the common rules of interpretation, to apply 
the regulations of the second and third sec- 
tions of the Act to any whaling voyage or to 
any voyage, except one strictly for the pur- 
poses of general trade to a foreign port. 
Under such circumstances, the general max- 
im ought to be applied, noscitur a sociis. 
We are to interpret the whole Act as having 
relation to the same common objects, and to 
be expressive of the same general relations 
of vessels in the merchant service in foreign 
trade. 

The Act of 1813, ch, 184, “for the regu- 
lation of seamen on board of public and pri- 
vate vessels of the United States,” seems 
conclusively to establish and recognize this 
very construction of the first section of the 
Act of 1803, ch. G2, It declares, (sect. 2,) 
“that in all cases of private vessels of the 
United States sailing from a port of the 
United States to a foreign port, the list of 
the crew, made as heretofore directed by law, 
shall be examined by the Collector for the 
District from which the vessel shall clear 
out, and if approved by him shall be certified 
accordingly.” The very object of this pro- 
vision and the accompanying provisions of 
the Act, was to afford protection to American 
citizens whose names were borne on the list. 
This object certainly is equally applicable to 
whaling voyages and to voyages to foreign 
ports. And yet the Legislature speaks only 
as to the latter; and thereby plainly shows 
that the act of 1803 had reference solely to 


| 








merchant vessels engaged in trade and bound 
to foreign ports for the purposes of foreign 


commerce. 

Upon the whole, my judgment is, that a 
whaling voyage is not in the common com- 
mercial sense of the words deemed a “ for- 
eign voyage” any more than a voyage in the 
cod or other common fisheries ; that the words 
“ foreign voyage” are in the common commer- 
cial sense applied to voyages to foreign coun- 
tries where the main ferminus is a foreign port, 
for the purpose of exportation or importation 
in the course of trade ;—that a voyage which 
is to be essentially performed upon the ocean 
from its nature and objects, is not deemed 
foreign to the country. I am also of opinion 
that this is the sense in which the language 
has been constantly understood by Congress 
in all our public Acts; and especially that 
this is the natural and just sense of the lan- 
guage in the Act of 1803, taking into consid- 
eration all the purposes and provisions with- 
in the scope of that Act. If the question 
were entirely new I should have no doubt on 
the point. But I think that Congress in the 
Act of 1793, ch. 52, for enrolling and licens- 
ing vessels for the whale fisheries, have di- 
rectly established this very construction— 
and that no Court of Justice is at liberty to 
depart from it. 

My judgment, therefore, is, that the judg- 
ment of the District Court ought to be re- 
versed. 


SUPREME COURT. 


PENNSYLVANIA, SEPTEMBER TERM, 1839. 





McFarland v. Newman. 

No implied warranty arises from an unfounded af- 
firmation of soundness in the sale of a chattel ; 
but for a deceitful representation of it, remedy 
may be had by an action ex delicto. 

A naked aflirmation is not itself an express war- 
ranty, nor evidence of it; and though it may, in 
connexion with other circumstances, be compe- 
tent to show that the vender had os to be 
responsible for the truth of it, yet the effect of 
oral words, in constituting an express warranty, 
is determinable, not by the court, but by the 
jury. 

Newmay, the plaintiff below, brought an 
action of assumpsit against McFarland in 
the common pleas of Fayette county, on an 
alleged warranty of a horse, passed to him as 
sound in all respects but the colt-distemper. 
It was proved that the horse had a defluxion 
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from the nose at the time of the transaction ; 
that McFarland assured Newman it was no 
more than the ordinary distemper to which 
colts are subject; and that it had been of 
only a few days continuance : whereas it was 
testified, that the horse had exhibited the 
same symptoms all the time McFarland had 
him—a period of ten or eleven months,— 
and the evidence was very strong, that he 
had an incurable disease called glanders. It 
was testified, also, that the person of whom 
McFarland had him, had passed him away as 
a glandered horse, or at least had refused to 
say to McFarland that he wag otherwise ; 
that McFarland had been told of the true na- 
ture of the disease by another person; and 
that he himself had said he feared it was, er 
would become, something worse than the dis- 
temper. The judge charged that knowledge 
of unsoundness without denial of it, would 
not entitle the plaintiff to recover; but that 
“a positive averment, made by the vender at 
the time of the contract, of a material fact, ts 
a warranty, that it is part or parcel of the con- 
tract.” The jury found for the plaintiff, as- 
sessing damages at seventyfive dollars; and 
the defendent tendered a bill of exceptions. 


The cause was argued here by Howell and 
Dawson for the plaintiff in error; who relied 
on 1 Chitty Contr. 134; 5 Bingh. 533; 7 
Sergt. and R. 481; 3 Yeates 462; 8 Cowan 
25; 20 Johns. 196; 1 Johns. 274; id. 196, 
158; 4 Johns. 420, and 5 Johns. 354: and 
by Veech for the defendant in error; who re- 
lied on 3 Rawle 23; Yelv. 21 in nofis; 3 
T. R. 52; 2 East. 450; 19 C. L. R. 267; 2 
Harr. and G. 495 ; 2 Harr. and J. 533; Chitty 
Contr. 135 in notis; 2 Cowan 488, and 8 
Cowan 25. 


Grnson C. J. delivered the opinion of the 
court. 

On no subject have the decisions been so 
anomalous as on the warranty of chattels; 
and an attempt to arrive at a satisfactory con- 
clusion about any principle supposed to be 
established by them, would be hopeless if not 
absurd. Of such jarring elements have the 
modern cases been compounded, that no pre- 
cise or definite principle can be extracted 
from them; and we are left by them in the 
predicament of mariners compelled to correct 
their dead reckoning by an observation. The 
civil law maxim is, doubtless, that a sound 
article is warranted by a sound price; but 














the common law courts started with the doc. 
trine that though the sale of a chattel is {0}. 
lowed by an implied warranty of title, and , 
right of action er delicto for wilful misrepre. 
sentation of the quality, yet that the maxi 
caveat emptor disposes of all beside. Thus 
was the law originally settled ; and the cur. 
rent of decision ran smooth and clear in the 
channel thus marked out for it from the days 
of the year books till within a very few years 
past, when it suddenly became turbid ani 
agitated ; and, as in the case of promises 
conjured up to elude the statute of limita. 
tions, it finally ran wild. The judges iy 
pursuit of a phantom in the guise of a prin- 
ciple of impracticable policy and question:- 
ble morality, broke away from the common 
law, not, however, by adopting the civil law 
principle of implied warranty as to soundness, 
but by laying hold on the vendor’s commen. 
dation of his commodity, and not at first as 
absolutely constituting an express warranty, 
but as evidence of it. I say that the policy 
of this principle is impracticable, because the 
operations of commerce are such as to re- 


| quire that the rules for its regulation admit 
| of as few occasions for reclamatioa as possi- 


ble ; and I say that its morality is question- 
able because I am unable to discern any- 
thing immoral in the bona fide sale of a thing 
represented to be exactly that, as which the 


vendor had bought it. It is to be remen- 
bered, that I am speaking of the sale of an 
article, accepted by the vendee after oppor- 
tunity had to inspect and test it, and not of a 
sale in which he was necessarily compelled 
to deal on the faith of the vendor’s descrip- 
tion; nor yet of a sale in the concoction of 
which he was overreached by misrepresent- 
tion or trick. For the latter he doubtless 
has his remedy, but not by an action er con- 
tractu ; and I therefore lay the vendor’s mo- 
tive out of the case as one that can have no 
influence on a question of warranty. Buta 
positive assertion of what the vendor knew 
not to be either true or false, is as uncon- 
scionable, and may be as injurious, as en in- 
tentional falsehood ; and if it does not con- 
stitute a warranty what is the vendee’s 
remedy for it where the scienter cannot be 
proved? The fallacy of the question is in 
assuming that he ought to have any remedy 
at all. The relation of buyer and seller, un- 


like that of cestui que trust and trustee, attor- 


ney and client, or guardian and ward, is not 
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a confidential one ; and if the buyer, instead 
of exacting an explicit warranty, chooses to 
rely on the bare opinion of one who knows 
no more about the fact than he does himself, 
he has himself to blame for it. If he wil] 
buy on the seller’s responsibility, let him 
evince it by demanding the proper security ; 
else let him be taken to have bought on his 
own. He who is so simple as to contract 
without a specification of the terms, is not a 
fit subject of judicial guardianship. Repo- 
sing no confidence in each other, and dealing 
at arms-length, no more should be required 
of parties to a sale, than to use no falsehood ; 
and to require more of them, would put a 
stop to commerce itself in driving every one 
out of it by the terror of endless litigation, 
Yet such would be the tendency of the civil 
law scion, which the judges have been la- 
boring to engraft on the common law stock. 


' It would be curieus, but unprofitable, to 


trace their advances towards the object by 
In none, of 
them have I discovered any principle so 


| plausible as that assumed by the judge who 
' tried the present cause, that an averment of 


' examination. 


a material fact is parcel of the contract—a po- 
sition, however, that will not bear a moment’s 
A sale is a contract executed, 


_ on which, of course, no action can be directly 
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founded ; but an action may be founded di- 
rectly on a warranty, and it was doubted in 
Stuart ». Wilkins (Doug. 18), whether an 
action could be maintained for a breach of it 


' in any other form; consequently, though it 


is @ concomitant, it is also a collateral, 
self-existent contract, and no more a part of 
the sale, than a covenant of warrranty in a 
deed, is a part of the conveyance. It is not 
easy to say what notions had been previously 
entertained ; but for a short time after the 
new doctrine had been broached, the distinc- 
tion between representation and warranty 
seems to have been ostensibly observed. But 
in Wood v. Smith (4 Car. and Payne 45), it 
was resolved, “that whatever a person re- 
presents at a sale, is a warranty ;” and thus 
the previous distinction, flimsy and inopera- 
tive as it had become in practice, was for- 
mally laid aside. That the court even went 
further, is manifest from a glance at the 
circumstances. The plaintiff, chaffering for 
a mare, had said interrogatively, “She is 
sound, of course ?” and the defendant had 
replied, “ Yes, to the best of my knowleege ;” 








but to the direct question, “ Will you war- 
rant her?” he answered, “I NeveER WaR- 
RANT; I would not even warrant myself,” 
Yet, in the teeth of this peremptory refusal, 
it was adjudged that he had actually entered 
into an express warranty, and that the plain- 
tiff had purchased on the faith of it. This 
conclusion is so forced, unnatural, and op- 
posed to the very declared meaning and un- 
derstanding of the parties, that one is tempted 
to think the court had so far lost sight of the 
nature of a warranty, as to have furgotten 
that it isa contract ; “ that the assent to every 
contract must be mutual; that every agree- 
ment must be so certain and complete, that 
each party may have an action on it; and 
that it would be incomplete if either party 
withheld his assent to its terms.” I quote 
these common place principles from Mr Chit- 
ty’s treatise on contracts, because I happen 
to have the book at hand. It is true, he 
says, that, in many cases, the law implies a 
party’s assent to a promise; but he also says 
that such a contract is an implied one; and 
our business here is with the elements of an 
express warranty. Now it is not, and it 
cannot be, a wholesome interpretation which 
involves a party in engagements he never 
dreampt of contracting, or to which he ex- 
pressly refused to assent. If it is true, as itis 
said to be, that the plain, ordinary, and popular 
sense of words shall prevail in preference to 
their strict grammatical sense, the decision 
in Wood v. Smith is more than questionable ; 
for that the parties themselves put no such 
meaning on their discourse as did the court, 
is evident froin the plaintiff’s request that the 
defendant would annex a warranty to his re- 
presentation, and from the defendant’s refu- 
sal to do so. After that, it is hard to see 
what room there was for interpretation. 
Even the civil law implication of warranty, 
if it were not inadmissible on other ground, 
would be rebutted by the maxim, expressum 
facit cessare tacitum. It may be said in ex- 
tenuation, that the court did not hold the 
defendant to a warrant of the mare’s sound- 
ness, but only to a warranty of soundness to 
the best of his knowledge. So much the 
worse, He had refused to enter into any 
warranty whatever; and it would have re- 
quired no greater stretch to hold that he had 
entered into a general warranty of sound- 
ness, than to hold that he had entered into a 
special warranty of what he thought or knew. 
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It would, too, have relieved the court from 
the awkwardness of resting the recovery on 
the collateral warranty of an immaterial fact 
which, assigned as a breach, would not have 
entitled the plaintiff evento nominal damages. 
And what makes the judicious grieve, is, 
that all this violence to the ancient princi- 
ples of the law, was gratuitous ; for, as in 
Chandler and Lopus, and the case before us, 
the plaintiff had a remedy as efficacious by 
an action for the deceit. 

It will be perceived, that these remarks 
are not intended to touch the decision in 
Borrekins v. Bevan (3 Rawle 23), in which 
it was held, that an implied warranty arises, 
that the article is, in specie, that as which it 
was sold. 

The essential error of the present case, 
however, is, that the judge put a legal inter- 
pretation on oral words, and made it a mat- 
ter of positive direction. In the British 
courts, revision on writ of error is unfrequent ; 
and points like the present are usually deter- 
mined on motions for new trials, in which 
the judges review not only the law, but the 
evidence in relation to its capacity to sustain 
the verdict. Hence, they began impercepti- 
bly to deal indiscriminately with matter of 
Jaw and matter of fact as equally within 
their province, and without troubling them- 
selves with any distinction betwixt what be- 
longs exclusively to their own functions, and 
what to the functions of the jury. In our 
own state, where abstract principles are set- 
tled by the court of the last resort on bills of 
exceptions, the functions of the judge, and 
those of the jury, are more carefully sepa- 
rated, and more particularly defined. Now 
it is obvious that the sense of words used in 
éonversation, and what the parties intended 
to express by them, is for the jury to deter- 
mine, and not for the court. It is the con- 
ceded province of the court to expound the 
meaning of an instrument; but that it ex- 
tends not to words uttered, and of which 
there can be no tenor, is evident from the 
uniformity with which it is spoken of in re- 
ference io the interpretation of writings. 
The same thing is evident also from the na- 
ture of the judicial function, which is exer- 
cised only on facts supposed to be established. 
The terms of assent, where proof of the con- 
tract depends upon testimony, necessarily 
present a question of fact, while words em- 
bodied in an instrument, readily admit of in- 





terpretation. Hence, it was said by Chief 
Justice Abbot, in Kain v. Old (2 Barn. & Cr, 
634), that “ where the whole matter passes jp 
parol, all that passes may sometimes be taken 
together; but not always, because matters 
talked of at the commencement of a bargain, 
may be excluded by the language used at its 
termination ; but if the contract be, in the 
end, reduced to writing, nothing which js 
not found in the writing, can be considered 
asa part of the writing.” The distinction 
is more pointedly indicated in the American 
decisions. “The counsel of the plaintiff.” 
said Chief Justice Marshall in Levy v. Gads. 
by (3 Cra. 186), “has also contended that 
although the paper writing produced, would, 
on the face of it, import a usurious contract, 
yet that the jury might possibly have inferred 
from it certain extrinsic facts which would 
have shown the contract not to have been 
within the act. But in this case, the ques. 
tion arises on a written instrument; and no 
question is more clearly settled, than that 
the construction of written evidence is with 
the court.” The converse was asserted in 
Sidwell v. Evans (1 Pennsylv. R. 383), where 
it was ruled thata judge cannot be required 
to give a legal construction to the words of a 
witness. That the construction of an oral 
agreement belongs to the jury; and that pa- 
rol evidence connected with a writing, draws 
the exposition of the whole from the court, 
have been so often repeated in our own 
reports, that I forbear to enumerate the cases ; 
and I advert particularly but to Harper v. 
Kean (11 Serg. and KR. 280), in which the 
expression of an opinion on the meaning of 
letters in connexion with verbal communica- 
tions, was held out to be erroneous only be- 
cause the jury were directed to judge of the 
contract for themselves. 

As the cause is to go to another jury, it is 
proper to intimate the principle on which 
a correct decision of it, must depend. Though 
to constitute a warranty requires no particu- 
lar form of words, the naked averment of a 
fact, is neither a warranty itself, nor evidence 
of it. In connexion with other circumstan- 
ces, it may be taken into consideration ; but 
the jury must be satisfied from the whole 
that the vender actually, and not construc- 
tively, consented to be bound for the truth of 
his representation. Should he have used 
expressions fairly importing a willingness to 
be thus bound, it would furnish a reason to 
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infer that he had intentionally induced the 
vendor to treat on that basis; but a naked 
affirmation is not to be dealt with as a war- 
ranty, merely because the vendee had gratu- 
itously relied on it; for not to have exacted 
a direct engagement, had he desired to buy 
on the vendor’s judgment, must be accounted 
an instance of folly. Testing the vendor's 
responsibility by these principles, will save 
him from the toils of an imaginary contract. 

Judgment reversed and a venire de novo 
awarded. 





SUPERIOR COURT. 
NEW-YORK, DECEMBER 2, 1839. 


Holbrook and others v. Henderson. 


An ambassador, passing through the territory of a 
friendly power, on a mission from his sovereign 
to another friendly power, is entitled to freedom 
from all restraint whereby he may be prevented 
from discharging his duties to his sovereign. 


And it makes no difference in the application of 
the principle, that itis not necessary for the 
ambassador in order to reach the country whith- 
er he is sent, to pass through the territory of any 
other power. 


Tue facts in this case sufficiently appear 
in the opinion of the court, which was de- 
livered by 

Oaxtery J.—The defendant in this case, 
is the ambassador of the republic of Texas,— 
sent by his government on a mission to the 
courts of France and England, and received 
and accredited as such at those courts. 
Having negotiated a treaty with France, he 
is now on his return to ‘l'exas, with the 
treaty, to lay it before the congress of that 
country, now in session, for its ratification, 
and he has with him the regular credentials 
of his official station, which are to be con- 
sidered as laid before us. On his arrival in 
this city he has been arrested and held to 
bail on civil process, issued out of this court, 
at the suit of the plaintiffs. It does not 
appear when or where the debt, on which the 
suit is founded, was contracted; nor is it 
necessary to enquire, according to the view I 
take of the case, any further than to infer, as 
I presume the fact is, that it has not been 
contra:ted since his late arrival in the United 
States. 

Upon this state of the case, the question is 
submitted to us, whether the defendant is 
entitled to be discharged from this arrest, 

39 





and whether the process against him ought to 
be set aside. The defendant contends that 
he is entitled to such discharge, because he 
is privileged from arrest as an ambassador of 
a sovereign power, travelling through the 
conntry, in the execution of the duties assign- 
ed to him by his sovereign. On the other 
hand, it is contended that such privilege 
applies only to an ambassador or public 
minister deputed to this country by a foreign 
state, and residing here as such. 

It is not questioned, that a resident minis- 
ter, received and acknowledged by the exe- 
cutive of the United States, is not subject to 
the civil jurisdiction of our courts. It is 
clear that this privilege is founded, not on 
any municipal law of this country, but on the 
law of nations. The act of congress of 
April, 1790, (which is in substance like the 
English act) cannot be construed as intended 
to confer this privilege. Its object is to 
enforce it, first by declaring all process issued 
by any court against such minister void—and 
secondly, by inflicting punishment upon all 
persons who may be instrumental in violating 
the minister’s privilege. That such must be 


the construction of the act, is to my mind 


clear, from the fact, that its provisions are 
confined to the case of a minister who has 
been received and acknowledged by the 
executive authority; from which it would 
follow, if the act is considered as creating or 
granting the exemption—that a public minis- 
ter arriving on a mission to our government 
and residing here, would not be entitled to 
any of the privileges of a minister until he 
should present his credentials, and be publicly 
received by the president. Now, that a 
minister, thus situated, is entitled to the most 
important privileges which attach to him, 
after his public reception, is clear, both from 
the opinions of the most approved writers on 
the law of nations, and from the reasons on 
which such privileges are founded. It was 
proper that the act of congress should be 
confined to the case of a minister after his 
public reception, inasmuch as it makes penal 
the acts of our own citizens which may be in 
violation of his privileges, and this could not 
be done with justice until the existence of 
those privileges should be made known by 
his public acknowledgment by the govern- 
ment. 


I cannot, therefore, yield my assent to the 
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argument which has been pressed upon us, 
that the act of congress has limited the ex- 
tent to which the privilege of a foreign 
minister may be enjoyed. I do not suppose 
that it was intended to abrogate any part of 
the generally received and acknowledged 
principles of international law on that sub- 
ject. 

Assuming, then, that the privileges of a for- 
eign minister have their origin and support 
in the law of nations, it becomes necessary 
to enquire into the reasons on which that law 
is founded. They are, insubstance, as I find 
them laid down in Vattel—that it is necessary 
for nations to treat with each other fer the 
goed of their affairs—that each has a nght 
of free communication with others for that 
purpose—that such communication must of 
necessity be carried on by ministers or 
agents who are the representatives of their 
sovereign, and that each sovereign state has, 
therefore, a right to send and receive public 
ministers—that such being the rights of na- 
tions, a sovereign attempting to hinder anoth- 
er from sending or receiving a minister, does 
him an injury and offends against the Jaw of 
nations. That, the minister representing the 


sovereign by whom he is deputed, the re- | 


spect rendered to the minister is not personal, 
merely, but is, in truth, the respect due from 
one sovereign to another; and to withhold it, 
is, therefore, an insult which may justly be 
resented, and thus the peace of nations may 
be endangered. 

It is further laid down that the right of 
embassies being thus established, the invio- 
lability of ambassadors is a certain conse- 
quence of that right, and is indispensable to 
the perfect enjoyment of it. That such in- 
violability may be complete, it is necessary 
that the ambassador should be free from the 
control or operation of the laws of the coun- 
try to which he is sent, and from the juris- 
diction of its courts, as without such freedom 
he might not be able to discharge his duty to 
his own sovereign with firmness and fidelity. 
It is further laid down that inasmuch as the 
minister is the representative of the dignity 


and independence of the sovereign, it is im- | 


possible to conceive that such sovereign in 
sending an ambassador intends to submit or 
subject him to the authority or jurisdiction of 
a foreign power. 

Without dwelling further on this summary 
of the law of nations, relative to the rights 


and privileges of public ministers, it is suffi- 
cient to observe that the principles contained 
in it are not only obviously just, but that all 
the approved writers on international law, 
both before and since Vattel, concur fully 
with him as to their nature and extent. 

Vattel, following out these principles, to 
what, I think, is the legitimate result—holds 
that an ambassador, passing through the ter- 
ritory of a friendly power, on a mission from 
his sovereign to another friendly power, is 
entitled to at least some of the rights and 
| privileges of ambassadors. He says, that 
although the prince to whom the minister is 

sent, is under a particular obligation that he 
shall enjoy all the rights annexed to his 
| character, yet others, through whose domin- 
ions he passes, are not to deny him those re- 
_gards to which the minister of a sovereign is 
‘entitled, and which nations owe to each 
other. They especially owe him an entire 
safety. To insult him would be injuring his 
master, and the whole nation; to arrest him 
and offer violence to him, would be hurting 
| the right of embassy which belongs to all 
| sovereigns. According to Vattel’s opinion, 
, then, the principles of international law, on 
which the right and privileges of resident 
| ministers rest, apply to a case like the one 
| now before us, as far as to secure to the min- 
| ister an entire personal safety, and freedom 
| from arrest and violence—or, in other words, 
| from al] restraint of his personal liberty— 
| whereby he may be prevented from discharg- 
ing his duties to his sovereign. 

This view of Vattel recommends itself very 
strongly to my judgment. It is founded in 
good sense and sound reason. It is difficult 
to designate any principle among those be- 
fore stated, as sustaining the rights of a resi- 
dent minister to be exempted from arrest or a 
restraint of his personal liberty, which does 
not apply to the case of one standing in the 
situation of this defendant. The ambassa- 
dor of the republic of Texas, is travelling 
through our country, which is in amity with 
his own, in the actual discharge of a special 
duty, assigned to him by his sovereign. He 
is the representative of the dignity and inde- 
pendence of Texas, as a sovereign State. 
Passing through our territory, on his route to 
his own country, to complete the mission, 
with which he has been charged, he cannot 
be presumed to have laid aside his official 
character, and to have voluntarily submitted 
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himself to the jurisdiction of our courts, as | tives which cannot be known. They may 
he could not do that without failing in his | have been motives of expediency merely, or 
duty to his own sovereign. His arrest and | motives springing from the necessary sub- 
detention, and perchance his personal im- | mission of the weak to the powerful. But in 
prisonment for an indefinite period, might | no case happening in times sufficiently mod- 
seriously interfere with the successful ter- | ern to be entitled to respect as a precedent, 
mination of his mission. The free right of | do I find, that the violation of the person of 
embassy, which Texas, in common with all | an ambassador, travelling through the terri- 
other nations, enjoys, may thus be impaired, | tory of a power at peace with his sovereign, 
and she may feel that an insult has been has been acknowledged by that sovereign 
offered to her dignity, and an injury to her | not to be a breach of the general law of na- 
rights—and thus a state of things may (tions. And after all, the practice of nations 
arise, which may endanger the national | at a remote period, and the old writers on 
peace, It seems to me, that every principle | national law, seem to me to be entitled of 
of national courtesy, of a just observance of | themselves to little weight with us. The 
the rights and dignity of independent sover- | law of nations, like other systems of law, is 
eign powers, and of a due regard to the pre- | progressive. Its principles are expanded 
servation of public peace, and of the mainte- | and liberalized by the spirit of the age 
nance of friendly intercourse with other na- | and country in which we live. Cases as 
tions, calls upon us to extend to the present | they arise under it must be brought to the 
case, the established rules of that law of na- | test of enlightened reason and of liberal 
tions, which, by consent of all, secures the principles; and I should as soon think of 
inviolability of a resident ambassador, The | going back to the times of the English Star 
two cases seem to me, to be equally within | Chamber to search for the rules that ought 
the reason of the law. ‘to govern us in the protection of the personal 
In thus adopting the doctrine of Vattel, I, liberty or rights of the private citizen—as of 
of course, have not overlooked the fact, that | referring to the age of Charles X. or of Eliz- 
most, perhaps ‘all the other writers on inter- | abeth, for the principles which ought to reg- 
national law, to which we have been referred, | ulate the intercourse of nations. 
have advanced different views, The most| It was urged, on the argument of the 
distinguished amongst them, Grotius and | counsel for the plaintiffs, that the exemption 
Wigenfors, unite in the opinion, that a pub- claimed in this case could not rest on that 
lic minister, passing through the territory of | necessity of preserving the free intercourse 
a third power, is not entitled to any privi- of nations, which alone can justify it, inas- 
leges as such and if my decision was to be | much as it was not necessary that the Tex- 
governed by the mere weight of opinions of | an Ambassador should have entered our ter- 
learned men, I should probably arrive at a | ritory on his return from Europe. And that 
conclusion different from that which has re- | therefore his coming into our country was, in 
sulted from my examination of the subject. | fact, voluntary, and a virtual submission on 
But, as mere opinions, they do not address | his part to the ordinary operation of our 
themselves to us with the authority of judi- | laws while within our borders. 
cial decisions, and are to be regarded only | It is true that the defendant might have 
as they seem consonant with sound reason. | returned to his own country without passing 
I am not satisfied with the grounds on which | through ours; but we cannot but see that 
these writers sustain their opinions, or with | such a course would have been unusual and 
the cases to which they refer for their sup-{ probably highly inconvenient. He is return- 
port. ‘Those cases cannot be considered, | ing by the ordinary and established route— 
according to any reasonable view of the sub- | that which, in practice, is adopted by almost 
ject, as amounting to satisfactory evidence of | all men, both public and private. There is 
the practice and usage of nations. The | at present little or no direct intercourse be- 
most that can be said of them is, that they | tween Texas and Europe, and it would be 
- are instances of violence, apparently acqui- | treating the subject in a point of view alto- 
esced in, or to speak more properly, submit- | gether too narrow to hold that the defendant 
ted to, in some cases after remonstrances | by adopting the ordinary and convenient 
against their legality—and in all, from mo-' mode of travelling to and from his place of 








308 


American Cases. 





destination, had thereby intended to abandon 
his official character, and to enter our territo- 
ry as a mere private individual. It may 
happen, as in the case of some of the German 
States and of the Swiss Cantons, that a pub- 
lic minister deputed to them must, from ab- 
solute necessity, pass through the territory of 
a third power. In such a case, the refusal 
ofa free passage through euch a territory 
would be a clear violation of that free right 
of embassy spoken of by Vattel. The obli- 
gation to permit such passage would there- 
fore scem to be positive, and in the exercise 
of national courtesy it ought to be permitted 
by the usual and most convenient route. 
Any unnecessary impediment thrown in the 
way of the free passage of the minister, im- 
pairs the right of embassy possessed by his 
sovereign. The same principle will justly 
apply to the case now before us. The right 
of free communication between nations 
which has its foundation in public necessity, 
is in truth a right to be enjoyed according 
to a convenience exercised in good faith, 
and in reference to the usual and established 
modes of intercourse. 

It was further contended on the argument, 


that the privilege claimed by the defendant is 
in conflict with the well established right of 
every nation to exclude from its territories 


all persons at its pleasure. I do not so con- 
sider it. Our government may undoubtedly, 
if it should see fit, send out any resident 
minister, So may they do with the present 
defendant. They may direct him to leave 
the territory, but they cannot arrest and im- 
prison him. In one case he may return to 
his own country and complete the objects of 
his mission ; in the other, his mission would be 
interrupted, and perchance entirely defeated. 

It is also contended, that before an ambas- 
sador, passing through our country, on a mis- 
sion to another power, can claim an exemp- 
tion from the ordinary operation of our laws, 
it should at least appear, that he had entered 
our territory by the permission of our gov- 
ernment; and most of the writers on the in- 
ternational Jaw, who deny the right of a min- 
ister, in the situation of the present defen- 
dant, to the privilege claimed for him, seem 
to agree, that if a minister thus situated, ob- 
tains a passport, or safe conduct, as such, 
from the sovereign of the territory through 
which he is about to pass—his right of pro- 
tection by such sovereign, becomes absolute, 





This must be so, according to every sound 
view of the case. If a sovereign invites or 
permits the representative of another power, 
to enter his territory for any purpose—it is 
clear that he cannot, without a violation of 
all good faith, withhold from such represen- 
tative, all necessary protection. Now may 
it not fairly be said that the present case falls 
within this principle ? 

The practice of granting passports, or a 
safe conduct, to any person except, in time 
of war, is, as far as I am informed, unknown 
to our government. No man, I believe, 
being about to enter our country, either 
to reside in it, or to pass through it, ever 
thinks of applying for permission to do so. 
Passports, though they may be named in our 
laws, are either entirely unknown in prac- 
tice, or of extremely rare occurrence. The 
truth is, that every subject or citizen, of a 
foreign power, finds a passport for entrance 
into our country in the nature and character of 
our political institutions. We hold out a stand- 
ing invitation to all men to come freely 
among us, and it is doing no violence to 
good sense and sound reason to say, that 
foreigners enter our country by at least the 
implied invitation of our government. The 
defendant then, could not, in reason, be re- 
quired to obtain any express consent of the 
government to come within our territory, in 
order that he might, when here, enjoy the 
privileges claimed by him as appertaining to 
his representative character; so long, at 
least, as that government permits him to re- 
main. 

In coming to the results at which I have 
arrived in this case, I have not considered, 
nor do I intend to say, what is the extent of 
the privileges which may be justly claimed by 
the defendant. It may be that many privi- 
leges clearly secured to a resident minister, 
as for example, those which refer to his do- 
mestic establishment, may not be necessary 
for the protection of a minister merely pass- 
ing through the country, in the enjoyment of 
his personal freedom. 

Nor do I intend to say, whether the de- 
fendant may not by his continuance in the 
country, or by his conduct while in it, divest 
himself of his representative character, so far 
as by his voluntary act, to subject himself to 
the ordinary operations of our laws. These 
are questions not involved in the present 


enquiry. 
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I am of opinion, that the motion to set 
aside the process issued in this case, and 
that the defendant be discharged, be 
granted. 

jones C. J. and Tattmaper J. ooncur- 
red. 

The court thereupon directed that the fol- 
lowing be entered upon the records. 


Ordered :—That the defendant be dis- 
charged from arrest ; and that the capias be 
set aside, upon the claim by the defendant, 
of his privilege as minister from the Repub- 
lic of Texas to the King of the French. 


The defendant was thereupon discharged. 





SUPERIOR COURT OF JUDICATURE. 


MERRIMACK, N. H., DECEMBER TERM, 1839. 


[For the following notices of decisions in this 
court, at the last December Term, we are in- 
debted to the Editor of the Exeter News- 
Letter.] 


BREACH OF TRUST. 


Tue defendant, who had been consulted 
by the plaintiff in relation to the plaintiff’s 
obtaining security by mortgage upon a tract 
of land, by means of the knowledge he thus 
obtained, contrived to attach the land for a 
debt of his own, between the time of dis- 
charging one mortgage and the execution of 
another, which was agreed to be made imme- 
diately upon the discharge of the first. ‘The 
Court issued an injunction to prevent the de- 
fendant’s proceeding in his action. <‘uzzell 
v. Davis. ) 





BILLS AND NOTES, 


1, Wuere a note is made payable at a 
bank where the promissor has an amount de- 
posited sufficient to pay it, and with which 
he has directed the cashier to pay it when 
presented, this is equivalent to a tender, and 
will stop the accrning of interest. It is not 
necessary to present the note atthe bank be- 
fore bringing an action upon it, but the read- 
iness to pay, &c. is matterof defence. Otis 
v. Barton. 


2. The holder of a negotiable note may 
sue and recover in the name of a nominal 
endorsee, who has an interest in the note. 
Fletcher v. Robinson, 





LOSS OF WRIT—NEW TRIAL. 


Ir is no canse for setting aside a verdict, 
that the plaintiff was permitted to try his 
case upon a copy of the writ, the original 
being on file with the clerk, though supposed 
to be lost. When a writ is lost, the proper 
course is to file a certified copy of the writ 
and return, with an endorser upon it, and the 
clerk’s certificate, that it is filed by leave of 
court. Whittier v. Whittier. 





MORTGAGE, 


Wuere a plaintiff relies upon a mortgage 
given to secure a note to save it from the 
operation of the statute of limitations, it is 
not necessary that the mortgage should show 
upon its face, that it was given to secure the 
note, for the security is valid although the 
note has been renewed, &c, Colby v. Ever- 
elt. 





REAL ACTION, 


A PLEA in a real action, that the deman- 
dant has entered upon the demanded prem- 
ises since the last continuance, is not sus- 
tained by evidence, that one, who has pur- 
chased the crops of a tenant at will of the 
demandant, had entered. Russell v. Davis. 





TRESPASS, 


In trespass for carrying away personal 
property, a defendant who shows no title 
may require the plaintiff to show either an 
actual possession, or a right to immediate 
possession of the property. Cass v. Brown, 





WRIT OF ERROR, 


Two defendants, against whom judgment 
had been rendered upon default, and one of 
whom was an infant, may bring a writ of 
error and reverse the judgment. Sargent v. 
French. 





TRUSTEE PROCESS, 


One cannot be held liable as trustee on 
account of a negotiable note, which he has 
given to the principal debtor. Bell v. White 
& Trustee. 








English Cases. 


from a decision of Lord Stowell, that it is ,, 
a legal and not a beneficial or equitable jp. 
terest, that any attention is paid. I think. 
therefore, that one sixtyfourth and one sey. 
enth of a sixtyfourth must be deducted from 
the amount of interest of the parties seeking 
| to dispossess, and the result will be to re. 
duce their shares to thirty and an indefinite 
right to the unregistered shares. With re. 
gard to W. D., another of these parties, | 
think his sixtyfourth share and one sevent) 
of another share, must be deducted, he hay- 
|ing died since the commencement of the 
| suit, and his personal representative is not 
Tus was acase in which certain of the | | a party inthe cause. This leaves twenty. 
part-owners of the vessel sought to dispossess | eight shares and six sevenths of another 
those in possession. share, besides the unregistered shares, 
Addams, D., claimed to represent the own- | With regard to the administratrix with wil! 
ers of the thirtyone sixtyfourth parts, and one | annexed, she cannot represent the interest of 
seventh of another sixtyfourth, which (as | the testator, whose shares are bequeated to 
only sixtytwo sixtyfourths were registered) | trustees, in whom the legal interest is vested. 





ENGLISH CASES. 


HIGH COURT OF ADMIRALTY. 





Lonpon, sury, 1839. 
The “ Valliant.” 


The court will not proceed to dispossess those in 
possession of a vessel, but at the application of 
a majority of the whole legal interest, without 
regard to any equitable or beneficial interest. 


In case of difficulty and doubt as to where the ma- 
jority of the interest vests, the court is bound to 
abstain from interfering. a * 








constituted a majority of interest. 

The Queen’s Advocate, for the master and 
party in possession, contended that the other 
party could nut show a majority of legal in- 
terest. 


Dr Lushington.—In this case, a warrant | 


in a cause of possession, dated 12th January | 
1839, was taken out at the suit of certain | 
parties alleged to be owners of thirtyone | 
sixtyfourth parts of the vessel and one sev- 


enth of another sixtyfourth. 


sixtyfourth parts were registered : 


remaining two parts, it is alleged that they | 


were held by the registered owners in pro- 
portion to their registered shares. It would 
appear that as thirtyone shares and a seventh 
of another share are held by the parties pro- 
ceeding in this cause, they are possessed of 
more than a moiety of the registered and un- 
registered shares. In answer to this, the 
oiher parties allege themselves to be owners 
of thirtyfour sixtyfourth shares, and that of 
the other parties, E. D. and 4. D. are mi- 
nors, and legatees only, .4. J. representing 
their interests, and I am of opinion that 
E. D, and A. D. have no right to appear in 
the suit: that they are legatees only, the 
bequest being in trust for their benefit ; and | 
being only a beneficial and equitable interest, | 
it is not competent to this court to take cog- | 
nizance of an interest of this description. I | 
have searched the cases which have occurred | 
in the time of my predecessors, and I find ' 


The vesse] was | 
registered at Cardigan, and only sixtytwo | 
as to the | 





In the “ Sisters,” (5 Rob, 160,) the court said: 
|“ Bound down as this court is to decide on 
| the legal title, without taking notice of equi- 
| table claims ;” and in the “ Frances,” (2 
Dods. 424,) the court said: “It is only in 
| clear cases that the court would interfere— 

| where the instrument itself, as well as the 
proportional shares of the parties, is free 
from objections.” 

I apprehend it is not necessary to travel 
further into the case to justify the conclusion 
to which I have come. I am of opinion that 
the court cannot proceed in such a cause, to 
change the possession, but at the application 
of a majority of the whole legal interest ; and 
the parties applying in this case have not 
such interest. ‘This is the doctrine laid 
down by my predecessors, and I cannot, con 
sistently with the law and practice of this 
court, introduce any change. 
fact, the remedy ought to be administered in 
| this court only in cases where the majority 
of the owners apply to the court for its inter- 
ference, and even in case of difficulty and 
doubt as to where the majority of the interest 
vests, the court is bound to abstain from in- 
terfering. 

Looking to the circumstances of this case, 
I am of opinion that I should not be justified 
in changing the possession; and as the par- 
ties have appeared to contest the right to the 
| possession without sufficient grounds in law, 
I am bound to pronounce against the claim 
with costs. 








In point of 
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asked to do, put it to port. 


| to the two elder brethren of the Trinity | 
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The * De Cock.” 


Collision :— Where both vessels are in fault. 





capable of understanding it, he is not bound 
by it.—McCreigh v. Aiken, 1 Rice, 56. 








Tue Parmelia, a British vessel, was pro- | 
ceeding up the channel, east and by north, ASSIGNMENT, 
and the De Cock, a foreign vessel, wascom-| An assignment of the whole estate and 
ing down channel, her course being north- | effects of a debtor for the benefit of his cre- 
west, The wind was nearly south-west; | ditors generally, though upon trusts, prefer- 
therefore, the Parmelia, which was sailing on | ring in the order of payment one creditor to 
the starboard tack, had the wind free. The another, has been recognised in South Caro- 
night was dark and hazy, and although a | lina as valid and binding. S. P. Niolin v. 
good look-out was kept on board both ves- | Douglass and another, 2 (Hill. Ch. R. 443, 
sels, a collision took place. The question | 446.)—Smith, Wright & Co. v. C. C. Camp- 
was, which party, if either, was to blame. It | bell & Co. 1 Rice, 352. 
appeared that, as soon as the Purmelia de- 
scried the De Cock, she hailed her, and de- | 
sired her to put her helm to starboard, but | 
did nothing herself; the De Cock (according | 
to the statement of her master), when hailed, 
instead of putting her helm to starboard, as 





ASSUMPSIT. 

1, In an action of assumpsit by plaintiff 
as the guardian of two infants his wards, the 
counts in his declaration stated in substance 
| that the defendant had received the money 
Dr Lushington put the following questions | of the infants, and in consideration thereof 
had promised to pay the plaintiff, their guar- 

| dian. Held, that the plaintiff could only en- 
| title himself to recover by showing, Ist, his 


. “ys | guardianship ; 2d, the receipt of the money 
om of .p ene, Ge Furmcie, selling ve! by the defendant; and 3d, an express pro- 


channel, with the wind free, ought not, im- |”. . : 
mediately on perceiving the De Cock, to | mise to pay the money to him, as guardian. 
have given way ?” Answer: “She ought to | Bresks ads. Sullean, | Rice, 41. 
have altered her course.” | 2. Where money has been received by 
Secondly: “Then, suppose it was so, | another belonging to an infant, the promise 
ought the De Cock, seeing this state of things, | to pay which the law implies on the part of 
to have cttempted to luff up, or have kept | of the receiver, is implied to the infant, and 
her course, or have put her helm to port as | ot to the guardian of such infant.—Jb, 
she did?” Answer: “It was wrong to put 2. Inan action of assumpsit for the price of 
her helm to port.” | two negro slaves, alleged to have been sold 
The Court held, upon these answers, that by the plaintiff to the defendant, it appeared 
both vessels were to blame, and directed the | that the plaintiff had previously to the bring- 
amount of the damage done by the De Cock | ing of this suit brought an action of trover 
to be brought in and divided, and each party | against the defendant for the same negroes, 
to pay their own expenses. | in which the jury had found a verdict for the 
| defendant. The sale upon which the plain- 
| tiff relied in this case appeared to have been 
made before the action of trover was com- 
menced. Held, that the former recovery in 
trover by the defendant was no bar to this 
[Selections from 1 Rice’s (S. C.) Reports, and 19 | action, and the jury having found for the 
Wendell’s (N. Y.) Reports. } plaintiff, the court refused to grant a new 
AGREEMFNT. | trial. (Earle & Butler, J. dissenting.)—Ro- 
Tue old rule was, that a party could not | bertson v. Montgomery, 1 Rice, 87. 
stultify himself; but it is now subject to 4. An action of assumpsit for the support 
many modifications, and it may now gene-| and maintenance of an illegitimate child, 
rally be stated, that if a party sought to be | does not lie against the reputed father, not- 
charged with a contract, can show that he | withstanding the existence of an order of 
was so devoid of capacity as to be utterly in- | filiation and for maintenance, except upon a 





House, by whom the court was assisted :— 
First: “ Whether, under the circumstan- 
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promise either express or implied.—Moncrief 
v. Ely, 19 Wend. 405. 


BAILMENT- 


1. Stage coach proprietors are anewerable 
as common carriers, for the baggage of pas- 
sengers ; they are regarded as insurers and 
must answer for any loss not occasioned by 
inevitable accident, or the public enemies.— 
Hollister v. Nowlan, 19 Wend. 234. 

2. The fact that the owner is present, or 
sends his servant to look after the proper- 
ty, does not alter the case, where there is no 
fraud on the part of the owner.—Jb. 

3. Stage coach proprietors, and other com- 
mon carriers cannot restrict their common 
law liability, by a general notice that the 
“baggage of passengers is at the risk of the 
owner.” — Ib, 

4. If a carrier can restrict his common 
law liability, it can only be by an express 
contract, as a contract cannot be implied or 
inferred from a general notice, though brought 
home to the knowledge of the owner of the 
property. —Jb. 

5. A common carrier, like other insurers, 
may demand a premium proportioned to the 
hazards of his employment; he may there- 
fore require the uwner of goods to give such 
information as will enable him to decide on 
the proper amount of compensation for his 
services and risk, and the degree of care ne- 
cessary to the discharge of the trust; and if 
the owner give an answer false in a material 
point, the carrier will be absolved from the 
consequences of a loss not occasioned by ne- 
gligence or misconduct; but in such case 
actual notice of the requirements of the car- 
rier must be brought home to the knowledge 
of the owner of the goods. A general notice 
posted up in the stage coach office and other 
places is not sufficient td subject the owner 
to the charge of fraud. It seems that the 
only safe course for the carrier is to an- 
nounce his terms to every individual who ap- 
plies at his office, and at the same time place 
in his hands a printed paper specifying such 
terms.—IJb. 

6. Common carriers are bound to deliver 
to each passenger at the end of his journey, 
his trunk or baggage. 
this respect rests upon the carrier. The ex- 
ercise of ordinary care in marking the bag- 
gage, entering it upon a way-bill and deliver- 


The whole duty in 











a 


ing a check ticket to the owner, renders easy 
its discharge. The passenger is not required 
to expose his person in a crowd, or endanger 
his safety in the attempt to designate o, 
claim his property.—Cole v. Goodwin, 19 
Wend. 251. 

7. It was accordingly held, in this case, 
that the proprietors of a stage coach were re. 
sponsible for the loss of a trunk, although the 
passenger, after his arrival at the end of his 
journey, permitted the coach to proceed 
without any inquiry for his trunk, and was 
silent on the subject for an hour after the 
coach had left. From this resolution the 
chief justice dissented. —Jb. 

8. Where a merchant’s clerk who had 
been out on a tour of collection for his prin. 
cipal, paid his fare as a passenger in a rail- 
road car, and commited his trunk, which 
contained money belonging to his principal, 
not exceeding a reasonable amount for travel- 
ling expenses, to the agent of the proprietors of 
the rail-road, and the trunk was Jost, it was 
held, that an action would not lie in the 
name of the principal upon the contract ex- 
isting between their agent and the defend- 
ants. Per Curiam.—Weedv. The S. R. Road 
Company, 19 Wend. 534. 


BILLS OF EXCHANGE AND PRO- 
MISSORY NOTES. 


1. On a note payable on demand, the ma- 
ker is bound to pay immediately, and is not 
entitled to days of grace. The holder may 
sue on the same day the note is made. Any 
other demand than by suit is unnecessary.— 
Smith v. Bythewood, 1 Rice, 245. 

2. Whenever the plaintiff may sue the de- 
fendant, a cause of action may be said to 
have accrued to him, and from that time the 
statute of limitations begins to run; conse- 
quently, upon a note payable on demand, the 
statute commences from the date, if it have 
one, and if without date, from its delivery.— 
Ib. 

3. Where a bill drawn by the defendant 
on the plaintiffs intestate, payable to a third 
person or order, and indorsed by the payee 
with a receipt of payment on the back of the 
bill by another person, was in the possession 
of the drawee : Held that the presumption of 
payment arising from the possession of the 
bill was insufficient, without proof that the 
receipt was in the hand writing of a person 
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entitled to demand payment, or other suffi- | rather to be by express undertaking, and al- 
cient evidence of payment aliunde.— Spann | though he is not owner and receives no part 
v. Ballard, 1 Rice, 440. of the freight, yet, on the same ground of 

4. The certificate of a notary of the ser- | public policy and in favor of commerce, he is 
vice of notice of presentment and protest, is | made personally responsible on his undertak- 
defective unless it specify the post-office | ing, even where the owners are known, 
nearest to the reputed place of residence of | which is thus far a departure from the gene- 
the party to whom the notice is given; it is| ral law of principal and agent,— Patton’s 
not enough that it be stated that the notice | 4dm’r. and 4Adm’r. v. Magrath § Brooks, 1 
was put into the post office at the place of ; Rice, 162. 
presentment of the note, directed to the party 
ata particular place, the reputed place of his CONTRACT. 
residence.— Rogers v. Jackson, 19 Wend. 385.| 1. A promise to a sheriff to indemnify him 
against all damages to which he may be eub- 
jected in consequence of discharging from 
custody a third person, whom he has arrested 
on legal process is void, as taken colore of- 
fictt, althouzh the sheriff was induced to 
grant the discharge upon a false representa- 
tion of the promissor that the debt, to enforce 
the payment of which the process had issued, 
had been satisfied.— Webber's ex’rs_v. Blunt. 
vide note, 19 Wend. 188. 

2. An action will not lie on a promise by 
one to indemnify and save another harmless 
from all loss which he may sustain in conse- 
quence of making advances to a third person 
at the request of the promissor, without 
showing an ineffectual attempt to coerce pay- 
ment from the party to whom the advances 
were made, or that endeavors to collect the 
money from him would have been useless by 

CAGE: CAB SERBM my 'reason of his insolvency or otherwise.— 

The master of a vessel, as well as the Ward. v. Fryer’s Ex’x., 19 Wend. 494. 
owner, is liable to the merchant or shipper of 
goods, for damages, in case of injury to the | 
goods or their loss. Put their liability is se- | 
veral and distinct. The master is liable pre- | 
cisely to the same extent, and in the same | 
form of action, as the owner ; but he is liable | 
in a different character and on a different | 
ground. Where he has no property in the 
vessel, and has only the conduct and mun- 

















CASE, ACTION ON THE, 


1, An action on the case does not lie | 
against a master and servant jointly for a. 
wilful injury done by the servant whilst dri- 
ving the carriage of the master, if such car- 
riage be not employed in the conveyance of 
passengers, and the master be not present 
when the injury occurs.—Wright v. Wilcox, 
19 Wend. 343. 

2. If the injury be occasioned by the neg- 
ligence or want of skill of the servant, a | 
joint action lies against the master and ser- | 
vant; the doctrine of judge Reeve in his | 
treatise on domestic relations extending the | 
rule to wilful injuries, adverted to, comment- | 
ed upon and denied.— Jb. 








CORPORATION. 


An incorporated company has not the pow- 
er to create a by-law, subjecting te forfeiture 
shares owned by individuals in the stock of 
the company, for the non-payment of instal- 
_ments dve upon such shares, unless the 
| power to pass such by-law is expressly 
| granted by the charter of the company.—ZJn 


agement, he is the confidential servant or | : 
agent of the owners. ‘They are bound by | - oor y the Long Island Railroad Co., 
| 19 Wend. 37. 


his contracts, by reason of their employment | 
of the ship and of the profit which they de- | 
rive from it, by the receipt of the freight | CRIMINAL LAW. 

money. The master is also liable on his; 1. Onthe trial of a person charged with the 
own contract for the transportation of the crime of rape, or an assault with an intent, 
goods, and by virtue of his taking charge of  &c., the inquiry may be made of the prose- 
them for that purpose. ‘Ihe liability of the | cutrix whether she had previous connexion 
owners is implied by law, from the nature of | with other men; and it seems that she, in 
the employment, on the ground of public po- | such case, is not privileged from answering. 
licy. The liability of the master seems | —The People v. Abbot, 19 Wend. 192. 
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2. The prosecutrix may be shown to be in 
fact a common prostitute ; so also a previous 


voluntary connexion between her and the | 


prisoner may be proved ; and evidence may 
be given of particular acts and associations, 
indicating on her part a want of chastity.— 
Ib. 

3. It seems also, that the general charac- 
ter of the prosecutrix as a common prosti- 
tute may be shown; and that the prisoner is 
not restricted to proof of her general charac- 
ter for truth and veracity, but may give evi- 
dence of her general moral character.— 1b, 


DEVISE, 

1. The plaintiffs testator devised among 
other things, as follows: “ [tis my will and 
desire that all the rest and residue of landed 
and real estate, and of such real estate as 
may hereafter come to the possession of my 
executors, now in dispute, and to which | 
have a claim, be sold by my executors,” &c 


By another clause, he directs the proceeds of 


the sales, with other funds, to be applied to 
the payment of his debts. Held, that by the 
will, the executors had a mere power to sell 
the lands, and could not maintain an action 
of trespass to try title, the fee itself being in 
the heir.— Ex’rs of Wave v. Murph. 1 Rice 54. 

2. The distinction is between a devise 
to executors to sell, as if the testator say, 
“T devise my land to my executors to be 
sold,” and a devise that the executors shali 
sell, as where the testator says, “ I devise or 
direct that my lands be sold by my ex- 
ecutors.” In the first case, the fee passe to 
the executors; in the last, the fee passes to 
the heir, to be divested whenever the power 
is executed by the executors.—Jb. 


EVIDENCE. 


1. The declarations of a deceased party to 
a note, who, if alive, could be examined as a 
witness in the case to the same point, are in- 
competent and inadmissible. — Duncan v. 
Seaborn & Cobb, 1 Rice 27. 

2. Where the interest of a witness is of a 
doubtful nature, it goes to the credit, and not 
to the competency. A party has such a di- 
rect and immediate interest as will disqualify 
him, when the necessiry legal consequence 
of the verdict will be to better his situation, 
either by securing an advantage or repelling 


a loss: he must be a gainer or loser by the 
event. — Gist and another v. Rogers, } Rice,79 
3. Proceedings in a court of equity esta- 
blishing the lunacy of the plaintiff, are ad- 
missible as evidence of the fact in an action 
at law by him against a third person not a 
party to the proceedings. —M’Craight v, ‘i- 
ken, 1 Rice, 56. , 
_ 4. Where possession of lands has been 
held under a deed more than thirty years old 
the deed is admissible in evidence as an an- 
cient deed without proof of its execution.— 
Wagner and anot'er v. Aiton, | Rice, 100. 

5. Where a man is charged with a crime, 
and does not deny it, a jury is well warrant. 
ed (especially in connexion with strong cir- 
cumstances) to finding a verdict of guilty.— 
Slate v. Stone, 1 Rice, 147. 

6. Where the original proceedings in par- 
tition were proved to have been lost and on 
diligent search could not be found, secondary 
evidence, consisting of entries in the sheriffs 
books and in the minutes of the court, were 
held admissible in prooff of the plaintiff's title 
under the partition.--Smith v. Sm’th, 1 Rice 2 

7. The admission of an administrator as to 
a fact within his own personal knowledge, 
and which he could be compelled to prove, if 
he were not a party to the suit, is adm sgible 
in evidence in an action against him as ad- 
ministrator, to charge the estate of the intes- 
tate. -—Slead v. Brannan, adm’r., 1 Rice, 228. 

8. The geueral rule established by all the 
cases js, that to render a witness incompe- 
tent on the ground of interest, his interest in 
the event of the suit should be a presen, cer- 
tain and vested interest, and not uncertain 
and contingent.--Spann v. Ballard, 1 Rice,440. 

9 A person alleged to be the grantor in a 
deed of real estate, is a competent w:tness to 
prove the deed a forgery in a question of 
title between third persons; a!though he is 
not competent to prove a want of cons. dera- 
tion. —Jackson v. Leek, 19 Wend. 339. 

10. Counse) professionally consulted may 
be required to testify, if the privilege be 
waived by the party who consulted him, al- 
though the interest in the subject matter re- 
specting which the confidential communica- 
tion was made has passed w a third person, 
and he objects to the disclosure. —B: namin 
v. Coventry, 19 Wend, 353. 

11 Where a conunission to take testimo- 

| ny is sued out by the plaintiff, in which the 
| defendant joins and furnishes cross-interro- 
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gatories, and the commission with the depo- 
sitions of witnesses be returned, and it does 
pot appear that the last general cross-interro- 
catory bas been put to and answered by the 


wiiuesses, and the defendant on that ground | 


| 
| 
| 


objects tothe reading of the depositions in | 


evidence, the objection in general is fatal.— 
Kimball v. Davis, 19 Wend. 437. 


such ease to show that the commission was 
witnesses in the presence of the counsel of 


both parties, and that no objection was made 
at the time by the counsel for the defendant, 





1D 
liable and not the underwriters, [Per 
O’Neall, J.]—Jb. 
PARENT AND CHILD. 


The tather is the natural guardian of his 
infant children, and in the absence of ill- 


| usage, grossly immoral principles or habits, 


that all the interrogatories were not answer- | 


ed; and on such facts appearing, the depo- 


sitions will be received, notwithstanding the | 


objection. — Ib, 





INSUKANCE. 


the port of Charleston,) and a Joss happens in 


12. The plaintiff, however, is at liberty in | or want of ability to provide for his children, 
, A , j 


is entitled to their custedy, care and educa- 


ot hae : | tion: d cannot at common law be con- 
€xécuted and the depesitiors signed by the | "'OP3 ®n¢ Cannot at com 


trolled by the courts in the exercise of his 
paternal rights, except as above, or for an 
abuse of the trust confided to him by law.— 
The People v. , 19 Wend, 16. 








PRINCIPAL AND AGENT. 
The vendor of a negro slave, though he 


sell as the agent merely of the owner, and 


| without any express warranty, is liable to the 

1. Where the master fails to employ a pilot | 
to navigate a vessel in coming into or leaving | 
a port, where it is customary to do so, (as | 


consequence of a pilot not having been em- | 
ployed, the underwriters upon a policy on | 


the cargo would be discharged. 
vessel] pass uninjured through the dangers, to 
avoid which a pilot is usually employed, and 
the Joss happens at a point beyond which the 
pilot’s service ceases to be necessary, the as- 
sured would be entitled to recover.—MMil- 
lan §& Ewart v. The Union Insurance Com- 
pany, 1 Rice, 248. 

2. It is an error to consider the employ- 
ment of a pilot, in coming into or leaving a 
port, asa part of the seaworthiness of the 
vessel ; nothing can enter into that which is 
not for the whole voyage. 
a pilot is merely temporary, 
the crew of a vessel for only a few miles, or 
a few hours. 
sionally. Under such circumstances, it 
would be an abuse of terms to say, that a 
competent pilot was necessary to make a 
vessel seaworthy. The true principle seems 
to be, that if a vessel, without a pilot sustain 
injury in entering or leaving a harbor where 
it is customary to have a pilot, such injury 
does not come within the perils insured 
against. It is not a peril of the sea. 
a loss from the bad navigation of the vessel, 
and is to be set down to the fault of the nmas- 
ter, and consequently the owners would be 


But if the | 


The business of 
He is a part of 


It is | 





purchaser upon the implied warranty of 
soundness, where he has received notice of 
the unsoundness and the negro has been ten- 
dered back to him before he has paid over 
the purchase money to his principal ; and in 
such a case, a count for money had and re- 
ceived will be sufficient—Parkerson v. Dic- 
kins, 1 Rice, 185. 





SET-OFF. 
Where an action is brought in the name 
of an assignor for the benefit of the assignee 
of a contract, (other than a negotiable pro- 


| missory note or bill of exchange,) the defen- 


| fendant become the holder of them 


He navigates her only occa- | 





o_——_——— 


dant can set off only such demands as 
existed against the assignor, and in good 
faith belonged to the defendant, at the time 
of the assignment; demands subsequently 
acquired cannot be set off, although the de- 
without 
notice of the assignment.—Mead v. Gillet, 
19 Wend, 397. 





SLANDER, 


Where a slanderous charge is made which 
the unlearned would understand as imputing 
a crime, the action of slander lies, although 
in the nature of things such crime could not 
have been committed; unless it be shown 
that the charge was made only in the hearing 
of those who knew that the crime could not 
be committed. — Kennedy v. Gifford, 19 
Wend. 296. 





Legislation. 





LEGISLATION. 


ALABAMA. 


Tue general assembly of this state, at the 
last session thereof, held in the months of 
December, 1838, and January and February, 
1839, passed one hundred and thirtythree 
general and one hundred and twentyone 
special laws, and sundry joint resolutions. 

PENITENTIARY. 

A general penitentiary and prison is au- 
thorized to be built, under the superinten- 
dence of three commissioners, at some place 
not exceeding fifty miles from the centre of 
the state, for the reformation and punishment 
of offenders sentenced to imprisonment and 
hard labor. The commissioners are to be 
chogen and the place selected by the general 
assembly. No. 39. 

CONCEALED WEAPONS. 

The carrying concealed about the person of 
any kind of fire-arms, bowie-knife, Arkansas 
tooth-pick, or any other knife of the like kind, 
or of any dirk or other deadly weapon, is made 
punishable by a fine of not less than fifty or 
more than five hundred dollars, to be deter- 
mined by the jury. No. 77. 

IMPRISONMENT FOR DEBT 

Is abolished, except where the plaintiff or 
his agent makes oath, that the debtor is about 
to abscond, or has fraudulently conveyed 
or is about to convey fraudulently his estate 


or effects, or has money liable to satisfy the | 


debt, which he fraudulently withholds, in all 
which cases the body of the debtor may be 
arrested, No. 89. 


COUNSELLORS AND ATTORNEYS 
AT LAW 

From other states may be licensed to 
practise law in this state, without a previous 
examination, by applying to the supreme 
court, and producing evidence of good moral 
character, and that they are licensed to prac- 
tise law in the highest courts of some other 
state. No. 85. 

SLANDER. 

All words spoken and published of any 
female, falsely and maliciously imputing to 
such female a want of chastity, are made 
actionable in themselves, without proof of 
special damage. No. 87. 


KENTUCKY. 


The general assembly of Kentucky, at the 
session thereof, which terminated in Februa- 
ry last, pessed four hundred and sixtynine 
statutes, nearly all of which are of a private 
or local character. 


DUEL. 

When any person shall be killed ina duel, 
either within or without the state, and shal! 
leave a wife and minor children, or either of 
them, the latter may have an action of tres- 
pass against the principal, and all concerned 
-in the duel ; in which action, the jury is au- 
thorized to give vindictive damages. Any 
of the parties concerned in the duel may be 
left out of the writ, and used as witnesses. 
Chap. 1214. 


LOUISIANA. 


The fourteenth legislature of this state, at 
the first session thereof, held in the menths of 
January, February, and March last, passed 
sixtyeight statutes, and several joint resolu- 
| tions. 
| COMMERCIAL COURT 


ORLEANS. 
| Acourt by this name is established, to be 





| 


OF NEW 


| held by one judge, at such place within the 
city of New Orleans, as he shall appoint. 
The salary of the judge is fixed at five thou- 


sand dollars. This court is to have concur- 
rent jurisdiction with the parish court of the 
parish and city of New Orleans, except in 
certain enumerated cases. No, 17. 


MARYLAND, 


The general assembly of this state, which 
commenced December 30, 1838, and termi- 
nated April 6, 1839, passed four hundred and 
| eighteen statutes, and eightyfive resolutions. 


FUGITIVE SLAVES. 


The escape of a slave out of the state, is 
made punishable, asa felony. Chap. 63. 


SLANDER, 

All words spoken maliciously touching the 
character or reputation for chastity of any fe- 
male (ifa married woman, spoken subsequent 
to the marriage, and in relation to her char- 
acter previous thereto) and tending to the 
injury thereof, are to be deemed slanderous, 





and treated assuch. Chap. 114. 
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GOVERNOR MORTON. 


Tue removal of Judge Morton from the bench 
to the executive chair, which has taken place 
since the publication of our last number, is 


' matter of deep regret to the profession of which 


apes 


ah 


he is amember; and we apprehend should be so 
to the people at large. Some may think it a 
narrow-minded, and some a presumptuous remark, 


but we nevertheless believe it to be true, that the 


promotion is rather nominal than real; and that 
the office of a justice of the supreme court is of 


_ more intrinsic dignity and importance than that 
of chief magistrate. 


A governor is little else than a_ personification 
of the party by which he is elected, pledged to 
the support of certain real or imaginary principles 


' or interests, upon which that party is based; and 


in most cases it is obvious that those principles or 
interests, being in the hearts of a large mass of 
the people, would of necessity be acted upon and 


carried forward, be he in intellect or integrity 


what he may. His influence, indeed, may be 


considerable for evil or for good according to his 


_ ability and integrity or the want of them ; but still 


his acts are not in any extensive degree individual, 
but are in company with a great body of the peo- 


_ ple, who divide the responsibility with him, if 


they do not by their own decisive voice relieve 
him from it altogether. And, generally speaking, 


_ aman of fair capacity and attainments, and hones- 


sa =n Amn tht Salle, TE tag x0 vane 66. J 


*. 





ty of purpose, is as well fitted for the ordinary 


duties of governor of a state as one of eminent | 


talents or learning. 
But it is far otherwise with the judge of a court 
of ultimate appeal. The greatest, nay the whole 





interests of every individual may be, and of many | 


constantly must be, dependent upon the accuracy 


of his learning, his uncompromising impartiality, | 
_ his clearness of perception, and industrious appli- 


cation to the most intense and laborious investiga- 
tions: while the impression of his personal char- 
acter and bearing are of hardly less importance in 
giving that influence over the parties, jurors, wit- 
nesses and counsel, without which it would be 
hardly possible to guide to safe conclusions many 
of the perplexed and deeply exciting cases in 
which he must preside. 

His official acts in jury trials are wholly indi- 
vidual, and upon him principally rests the security 
of a full, impartial and just trial. And his duties 
in consultation and the utterance of the opinions 
of the full bench are hardly less so : for these his 








responsibility can never be forgotten, and his 
share of the duty of investigation, of discussion rnd 
decision, must be individually performed: while 
his personal reputation is deeply involved in every 
opinion delivered by him as the organ of the 
court. Nor should the all important considera- 
tion be forgotten, that to this court must be the 
ultimate appeal, whenever the question may arise, 
as to the constitutionality of the manner in which 
the governor himself, as well as the legislative 
functionaries, shall have discharged their respec- 
tive duties, and that this court affords the only 
protection secured by the constitution, or consis- 
tent with the nature of our institutions, against 
the wrongs that may be imposed by governors and 
legislatures upon individuals and the public. 

It is, therefore, of the utmost importance for the 
present and future, that when aman has been 
found competent for this responsible station, he 
shouid be retained there, and not taken away to 
fill another, which might as well be filled by a 
hundred others; and more especially after he has 
acquired that experience, learning, and facility in 
the despatch of business, and that confidence of 
the bar and the public, which long service alone 
can give. 

For these reasons we lament the change which 
has now taken place. Judge Morton has been upon 
this bench for fifteen consecutive years: and has 
filled the station with eminent ability and fidelity, 
and with entire acceptance to the profession and 
the whole community. His talents for the office 
are of a very high order. In the 
perception of the real point of a case, his mildness 
and firmness in presiding, his impartiality to par- 
ties and counsel, his perspicacity in the discussion of 
incidental questions, and his methodical accuracy 
and clearness in the summing up of evidence, 
he was not surpassed by any of his brethren : 


instantaneous 


while in the legal opinions pronounced by him, 
there is a simplicity in the statement and elucida- 
tion of the principle in question, and a transparen- 


cy of style, that will make the monuments of his 


fame, long afier his political history will have sunk 
into the early oblivion, which awaits the reputa- 
tions of the leaders of party strife, whose passing 
along the scene of life seems as rapid and unsub- 
stantial as that of the ghosts in Macbeth. 

We know of but one shadow in his judicial 
career; and we allude to that in no feeling of 
party strife or detraction, for we entertain towards 
him no other sentiments than those of personal 
friendship ard respect ; but simply in discharge of 
the duty we feel to be due to the elevated office 
he has left; which we would have sacred from all 
the influences which might impair its dignity or 
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reverence in the minds of any portion of the 
We refer to his being for many years the 
candidate of a party for political promotion, while 
on the bench. We premise that we believe him 
to have been as free from all undue influences 
from that cause as is consistent with the lot of 
humanity; and that we should prefer to have 
retained him there, even under a continuance of 
this incongruity, to taking our chance of a succes- 
sor. 

But at the same time, we cannot forbear the 
expression of our conviction, that there is great, 
very great danger in such a position,—danger to 
the individual, to the rights of litigating parties, 
and the constitution and laws. The ottice of 
justice of the supreme court is arduous and respon- 


people. 


sible enough to absorb the whole energies of any 
man: and no one can perform them with entire 
fidelity to himself and the public, whose powers 
and thoughts are directed to any other leading 
purpose ; and the office is of an intrinsic dignity 
and importance, which truly appreciated, should 
lead no one to aspire to any supposed elevation 
above it. 

To say nothing of the essential importance of 
the strictest impartiality in judicial trials and 
determinations ; of the improbability that any 
man, however generous or pure, can feel alike 
towards those who sustain and praiso him, and 





| 


} 


a, 


in which he is preeminently concerned, could be 
so prepared to approach and decide the question 
with such single regard to the truth, independent. 
ly of all consequences, as those who, whatever 
may be their private political opinions, approach 
the duty of such decision under their usual solem; 
sense of obligation to look at nothing but the 
truth, having nothing to lose or gain by the result, 
excepting the to them all absorbing interest of 
fidelity to their trust, which alone shall carry them 
safely through the storm. 

We have not time for further comment on this 
subject, though full of the deepest interest; but 
we cannot close this without gladly repeating the 
expression of our conviction, that Judge Morton 
has passed as safely through this ordeal as any 
man could: and that we have the highest authior- 
ity for saying that he has been faithful to the high 
trust reposed in him, in circumstances whiere 4 


| weaker or a less honest man might have faltered. 


| 


| 


those who oppose and vilify him; and of the | 


iamentable certainty, that a political candidate in 
this country, of whatever creed, necessarily places 
himself in an attitude where thjs conflict must 
reach him—all which, one would think, might 
suffice to make any one fearful of assuming such a 
responsibility—there is a sad breach made upon 
the sanctity of the office and the respect that 
should be attached to it in the minds of the 
people, by the greater or less degrec of aversion 
to the‘ individual felt by great numbers of the 
people, and openly avowed by many; and the 
jealousy which must necessarily exist in the 
minds of those who may imagine themselves, 
however unjustly, aggrieved by his decisions. 

But these, though to our mind very grave con- 


And we allude to the subject, not because of any 
thing that the public or individuals have suffered, 
but because of the danger to which they must in- 
evitably be exposed if the example be followed. 
In the midst of our regrets, however, at Judy: 
Morton's removal, we have the consolation, that 
one is placed at the head of government who has 
full knowledge of the nature and exigencies of the 
office he has left; who can duly appreciate its 
labors and responsibilities, and the importance of 
preserving it high in the confidence of the people; 
and who would appoint no one to it not compe 
tent in learning, ability and fidelity for the trust. 
And we believe that we may here find an 
assurance, that the views of those (and we hop: 
they are few) of the party that has elected him to 
power, who contemplate a change in the constitu 
tion of our courts by periodical elections of the 
judges, will be discountenanced and abandoned 
Nothing can be more irrational than the idea of 
such a judicature, for a people who wish to be 
governed by laws instead of men; and its oper- 
tion may be seen by its influences upon a neigh- 


_ boring state, in which its citizens having impor- 


siderations, are of little importance compared with | 
the real danger to which the constitution and laws | 


may be exposed by the influences or opinions of 
a party leader. 
conflicts of party strife not infrequently involve 
the construction of the constitution and fundamen- 
tal laws of the land, and no one can be so ignorant 
of the workings of the human mind, as to suppose 
that a leader in that strife—himself the personifi- 
cation of one of the constructions contended for, 


It is known tous all, that the | 


} 


| 
| 


| 
| 


tant causes to try, enter into a voluntary or pre- 
tended disfranchisement, for the mere purpose of 
resorting to a tribunal of a fixed and permanent 
character. Consistency is essential to law ; but it 
could have no existence, if our courts were com- 
posed of successive members elected by political 
parties, and who would be learned or unlearned, 
honest or corrupt, as the chances of a blind politi- 


| cal strife might determine ; and who, holding their 


! 


offices upon the precarious bazard of party combi- 
nations, could rarely be expected to act indepen- 


and agitated by the animositics of party warfare, | dently in reference to any matter, supposed to 
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Miseellany. 


pave a bearing upon the approaching elec-| We believe the “ table” in the last ntimber has 


tions. 

{t is true, that there is something so elevating to 
the character and mental habits of one earnestly 
engaged in an office of this nature, that men of 
originally unsuitable mental habits, and even of 
equivocal political integrity, have become purified 
and fitted for its duties. For in the majority of 
cases no personal or purty interest is involved, 
and the effort of looking only for the truth in 
them, and of disciplining the feelings to impar- 
tiality, becomes in time habitual : and as the judge 
recedes from the strife which placed him in 
power, and his mind becomes engrossed in the 
permanent duties and honorable aspirations pecu- 
liar to his high functions, his former prepossessions, 
heats and biases gradually give way, and he 
becomes wholly fitted fur his duties. And thus 
it is that we sometimes see political partisans 
become able and honest judges. 

But this change is not to be effected in one nor 
in five years: and these influences would cease to 
operate at all if the incumbent held his station by 
such precarious tenure; and was all the time 
under the active influences of the warfare which 
originally placed him in office. 

And we apprehend that nothing would so 
rapidly tend, as such a change, to the destruction 
of our republican institutions, and to the production 
of that anarchy aad licentiousness respecting the 
rights of property and personal security, which 
would eventually compel us to seek for shelter 
under a sterner form of géevernment, from which 
centuries might elapse before the country could 
return to one so mild and paternal as that which 
we should thus have sacrificed. 

Judge Morton leaves the bench in the confi- 
dence and respect of his feilow laborers in the 
profession in which he has hitherto passed his 
life; and with their best wishes that his future 
career may be as honorable to himself and useful 
to the community as has been the past. 


INSOLVENTS. 


In our last number we published a table of those 
persons, having their usual places of business in 
Boston, who have taken advantage of the insol- 
vent law of 1838. It was our intention, origi- 


nally, to have published a list of insolvents 
throughout the commonwealth ; but there was 
so much difficulty in making it accurate, and, not 
deeming it judicious to occupy so large a portion 
of the work with a matter so entirely local, the 
‘ntention was abandoned. 


} 
| 


met with decided approbation, particularly from 
our subscribers in Boston and the vicinity, and we 
trust those at a distance will not object to having 
a small portion of the Law 
this subject every month. 


teporter devoted to 
If they do not com- 
plain, nobody else can have the slightest reason 
to find fault It has indeed been intimated to us, 
that the publication of the names is injudicious, 
insomuch as the list necessarily contains many 
of our best citizens, of delicate feelings and sensi- 
tive habits, who do not fancy being gazetted as in- 
solvents oftener than the law requires. This rea- 


son does not strike us as of any force whatever ; 


more especially asit does not come to us from any 
person whose name has been, or is likely to be, 
published as an insolvent. That persons who 
have been gazetted in the daily newspapers should 
object to having their names published in a Law 
Magazine, of limited circulation, on account of 
the notoriety of the fact that they have taken ad- 
vantage of the insolvent law, is to us too absurd 
No one will 
that our object is the gratification of an idle curi- 


to require any answer suppose 
osity merely, as in this matter we but follow the 
example of a popular English law periodical, 
where a list of insolvents is regularly prepared for 
the benefit of attorneys. 


The following list will be found to contain 
the names of persons in Boston,—and of those in 
the vicinity also, whose names have come to our 
knowledge—who" have take advantage of the 
law since our last publication, with their places of 
business and the dates of the warrants. 


Ineo! vents Residence. Warrant ixsued, 
Anderson, James, Boston, Jan. 28. 
Baker, Timothy M. 

(B. & Cross, Boston, Jan 18. 
Bigelow, Samuel, Boston, Dec. 30. 
Blake, Mary W. Charlestown, Jau. 9. 
Blake, Pynson, 

(B. & Allen, Princeton, Jan. 20. 
Coggin, Jacoh, Lowell, Jan. 20. 
Cross, Bethnel T. 

(Baker & C. Boston, Jan. 18. 
Chamberlain, J. B. Cambridge, Jan. it. 
Chamberlain, R. H. Cambridge, Jan. 11. 
Dudley, Samuel W. Boston, Jan, 22. 
Godtrey, Z. M. T. Boston, Jan. 3. 
Gregory, Deborah, Boston, Jan. 15. 
Hersey, Zerubabel, Roxbury, Jan. 22. 
Munroe. Lewis, Poston, Jan 22. 
Munroe, Abram, Boston, Jan. 22, 
Perkins, William, Boston, Jan. 13. 
Richardson, Loa, Cambridge, Jan. 3. 
Rider, Nehemiah, Boston, Dec. 26. 
Stebbins. Isaac, Boston, Jan. 24, 
Stone. Jeremiah, Newton, Jan. 26. 
Tebbetts. John C, Boston, Jan. 6, 
Tukey, Francis, Boston, Jan. 8. 
Wilder, James 5. Boston, Jan. 10. 
Young, Dan. Charlestown, Jan. 18. 
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Massacuvuserts —The Supreme Judicial Court 
has heen in session for three weeks, in Boston, to dis- 
pose of the remainder of the law docket. If any opin- 
ions of importance are delivered, our readers will be in- 
formed of them next month. Judge Morton having been 
elected governor, a vacancy is created on the bench. 
The governor has recommended to the legislature, 
however, that the Act by which a fifth judge wasap- 
pointed, he repealed, and it as probable that his re- 
mendation will be followed. 


New Yorx.—At a meeting of those members of 
the bar of the city of New York, in favor of a reform 
of the judiciary system of the state, held on the 27th 
of December last, John Anthon, Esq. was called to 
the chair; Daniel Lord, Jr. and Francis B. Cutting 


were chosen Vice Presidents, and Theodore Sedgwick | 
appointed Secretary. On motion of Hugh Maxwell it | 


was resolved that the judicial establishment of the 
State was insufficient to answer the ends of justice; 
that the delay in the trial and argument of causes 
incident to the present system, and the protraction of 
litigated cases which at present takes place, are un- 
necessary, discreditable to the government, and inju- 
rious to the best interests of the people; that the 
existing evils in great measure arise, and more 
especially in the court of chancery, from the fact that 
the judicial officers are not sufficiently numerous to 
discharge the duties assigned them; that one great 
impediment toa wholesome reform, is the constitu- 
tional provision which limits the numbers of the 


officers of the supreme court and of the court of chan-. 


cery, as the multiplication of inferior courts but 


increases the existing evils; that the legislature owe | 


it to the people to lose no time in providing for such 
alteration of the law and such amendment of the 
constitution as shail effect the desired change, and that 


a committee be appointed to correspond with mem- | 
bers of the bar in other parts of the stete on the | 


subject of these resolutions, and also to obtain signa- 
tures to a memorial setting forth the views contained 
in them. The committee appointed were Hugh Max- 
well; Robert Emmett; David Graham, Jr; D. D. 
Field ; Theodore Sedgwick ; John Anthon; Daniel 
Lord, Jr, and Francis B Cutting. 

In looking over the decisions made by the Court of 
Errors of this state on the 23th and 30th of Decem- 
ber last, we noticed that the judgments of the Su- 
preme Court in three cases were affirmed, and in two 


cases were reversed, once unanimously, and once bya | 


vote of i2to 11. Tue decrees of the chancellor were 
affirmed in these cases and reversed in two. In one 1n- 
stance, the reversal was hy a vote of 2U to 3, and in 
two stances, the affirmation was by a unanimous 
vote. Of the ten cases in all, six were reversed, and 
four affirmed. 


Mississirr:.—In this state it has recently been de- 


cided that all contracts for negroes brought into the 
state of Mississippi and sold as merchandize, subse. 
quent to the first day of May, 1833, are illegal, an; 
are null and veid, under the second Section of the 
Revised Constitution of the State, which is as {y). 
lows: “‘ The introduction of slaves into the State as 
merchandize or for sale, shal! be prohibited fiom ang 
after the first day of May, 1833, Provided, that the 
| actual settler shall not be prohibited from purchasing 
slaves in any State of the Union and bringing then 
into this State for their own individual use, until the 
year 1845.” A Natchez paper, from which the above 
is taken, says this decision will have an important 
| bearicg on northern negro debts, to the amount of, a 
| least, $2,000,000. 





| Onto.—A case has arisen under the provision in 
| the Constitution of Ohio, which declares that slave- 
| ry shall not exist in that State. A number of slaves 

had left a Virginia slave-holder, who was emigrating 
to Missouri, during his route through Ohio, and were 
protected against him by the people of Springfield, 


} 


for which the master brought a suit. It is contended 

on the part of the Ohio people, that the clause of the 
| Federal constitution providing for the restoration of 
fugitive slaves, relates only to such slaves of another 
state as have actually fled from their owners. 


Geora1a.—In the legislature of this state, at the 

late session, a bill passed the house which in effect 

| declared the citizens of Maine outlaws and imposed 

/a quarantine on all vessels from that state. The 

| bill was rejected by the senate, not we presume so 

| much for the gross violation of the constitution 

which it contemplated, as because it would injurious. 

| ly affect the state in a pecuniary point of view. The 

political complexion of that state, for many years, 
| has been equalled in atrocity only by meanness. 


To ovr Reapers. We have recently heard of 
irregularities in the receipt of this jeurnal. We 
wish those who may at any time suffer in this way 
| would let it be known immediately to the publishers, 
in Boston. 

Several opinions of considerable interest have been 
received and are on file fur insertion. 

Critical notices of new publications are necessa- 
rily omitted this month, bat will appear in our 
next. 

The interesting notice of Lord Coke in the pre- 

sent number, was condensed from a late Engliso 
| Law Magazine. 
*,* We have received from Ivers J. Austin, Esq. 4 
_ copy of his argument in the case of Wildes et al. v. 
| Parker et al., now before the Supreme Court at 
| Washington. We are reminded by it of a statement 
_ we should have made last month, that we accidental- 
| ly omitted to give the names of the counsel, in our 
report of this case in the Law Reporter for Decem- 
ber, page 239. They were—for the plaintiffs Mr 
Austin ;—for the defendants—Wm. Dehon. 








